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In the Supreme Court of the State of Idaho

DATED this

K

day of October 2010.
For rbe SUPl'ClJ'lC Court

FERN PETERSON, a protected person,
through ber guardian, PAUL PETERSON,
Plai,ntiffsIRespondents,

)
)
)
)
)

v.

)

PRIVATE WILDERNESS, LLC, an Idaho
Iimiled liability company; CEClL DA VIS and
YU WEN DA VlS, husband and wife; KEVlN
MURRA Y and SHERRJ MURRAY, husband
nd wife; and DAVID LAWRENCE,

)
)
)
)
)
)
)
)
)
)
)

)

DefendantslTbird-Party Plaintiffsl
Appellants/Cross-Respondents,
v.

,ROBERT and NANCY PETERSON, husband
and wife,
Third-Party DefendantslRespoDdentsi
Cross-Appellants.

)
)
)
)
)

ORDER GRANTING MOTION TO
AUGMENT THE RECORD
Supreme Court Docket No. 37437-2010
Bingham County Docket No. 2007-3163

a:

w
--I

(.)

Stephen W. Kenyon,

cc: Counsel of Record

~

o':..)

~
--I

An UNCONTESTED MOTION TO AUGMENT THE RECORD and an AFFlDA VlT OF
DONALD L. HARRlS IN SUPPORT OF UNCONTESTED MOTION TO AUGMENT THE
RECORD was

med

by counsel for Respondent Fern Peterson on October 12, 2010. Therefore,

good cause appearing.
IT HEREBY IS ORDERED rbat Respondent Fern Peterson's MOTION TO AUGMENT
THE RECORD be, and hereby is, GRANTED and the augmentation record shall include the
documents listed below, file stamped copies of which accompanied this Motion:

~

I. Complaint for Foreclosure of Mortgage with exhibits, file-stamped December 17,2007;
and
'
2. Notice of Cure of Defaults and Request for Status Conference, file-stamped October 30,

2009.
RDER GRANTING MOTION TO AUGMENT THE RECORD - Docket No. 37437-20
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In the Supreme Court of the State of Idaho
FERN PETERSON, a protected person,
through her guardian, PAUL PETERSON,
Plaintiffs!Respondents,
v.

)
)
)
)
)

ORDER GRANTING MOTION TO
AUGMENT THE RECORD

)

PRIVATE WILDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS and
YU WEN DAVIS, husband and wife; KEVIN
MURRA Y and SHERRl MURRAY, husband
and wife; and DAVID LAWRENCE,
Defendants!Third-Party Plaintiffs!
Appellants!Cross-Respondents,
v.

)
)
)
)
)
)
)
)
)
)
)

Supreme Court Docket No. 37437-2010
Bingham County Docket No. 2007-3163

)

ROBERT and NANCY PETERSON, husband
and wife,
Third-Party Defendants/Respondents!
Cross-Appellants.

)
)
)
)
)

ROBERT AND NANCY PETERSON'S MOTION TO AUGMENT THE RECORD and an
AFFIDAVIT OF MICHAEL C. CREAMER IN SUPPORT OF MOTION TO AUGMENT THE
RECORD were filed by counsel for Respondents Robert and Nancy Peterson on November 4,2010,
requesting this Court to augment the record with an affidavit filed in Bingham County case number
CV -2006-1289. The district court took judicial notice of the record in Bingham County case
number CV-2006-1289 and some of the relevant documents from that case are included in the
appeal record for Bingham County case number CV-2007-3163, however, this document was
inadvertently not included. Therefore, good cause appearing,
IT HEREBY IS ORDERED that ROBERT AND NANCY PETERSON'S MOTION TO
AUGMENT THE RECORD be, and hereby is, GRANTED and the augmentation record shall
include the document listed below, file stamped copies of which accompanied this Motion:

ORDER GRANTING MOTION TO AUGMENT THE RECORD

Docket No. 37437-2010

I'

l. Affidavit of Kent W. Gauchay from Bingham County case number CV-06-1289, filestamped May 1, 2009.

DATED thislL day of November 2010.

F or the Supreme Court

~~
Stephen W.

Ken~k

cc: Counsel of Record

ORDER GRANTING MOTION TO AUGMENT THE RECORD
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COURT OF THE SEVENTH JUDICIAL OlSTRICT OF THE

LLC.
Liability Corporation,

':"<'LI. 'tL:.UlU,

.I.JLLUXU::U

va.
PETERSON,

)
)
)
)
)
)
)
)
)
)
)

Case No. CV..06-1289

AFFIDAVIT OF KENT W.
GAUCHAY

------~r-----------------)
·1Y.u.;II,;lNOW Kent W. Oaucbay. being first duly sworn, deposes and states as follows:

\.J .....

L

That I am the attorney of recold in the above captioned case for the Defendants.

2.

Th.lt I have received a copy of the Judgment entered by the Court on April 16,
~'L"""'~'..<aU""

accept said Judgment, except for one minor omission.

3.

On Ma.y 13) 2008 the parties stated their agreement on the record.

4.

Pnit of the agreement provided that each party would release the other further

from all ....~""..... 'i:'hat portion of the settlement in contained on page 10, lines 19 and 20. I have

attached a l3.tto,tocl.:)py, marked as Exhibit "A", of that particular page of the agreement.
OF K.ENT W, GAUCHAY

I\ffirf~n(it
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FROM-Biniham
ty Courts
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#.o1Ll ....
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T-259

P.003/006

... '

nfendanta respectfully request that the Court amend its Judgment to add one

provision simpl ;;tating that each party releases the other from all claims.
6.

.

DATED this

er your affiant saith nOt.

r-

I~ day of May, 2009.

~~d#1
-~

SUBS

SED AND SWORN to before me this

~ day of May. 2009.

~~'~wJ
~~
Residlng at: \
0
My Commission Expires: \ 2,..- \3, 7.P l3
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CERTIFICATE OF SERVIC~

Y CERTIFY that I am a licensed attorney in the State of Idaho, with my office
in Idaho Falls,
the following

d that on the

_1 :!:: day of November, 2008~ I served a true and correct copy of

s~ribed document on the person listed below by mailing with the correct postage

thereon.

AFFIDAVIT OF KENT W. GAUCHAY

DOCUMENT
PERSON SER

~

\ -'"

-. >,'

D:

Ronald Swafford, Esq.

SWAFFORD LAW OFFICE.
525 Ninth Street
Idaho Falls. Idaho 83404

~2A1
etltW. Gauchay
Attorney at Law

•• '

3. AFFlDAV l' OF Y.ENT W. OAUCHAY
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IN THE DISTRICT COURT OF T~E SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND fOR THE COUNTY OF BINGHA~
} Case No. CV-2006-l289

PFIVATE WILDERNESS, LtC, an

)

Icaho Limited Liability
Ccrporation,

)
)

l?laintiff, )
)
)
)

V! •

~
~

BERT and,NANCY PETERSON,'
sband ~nd wife,
Defendant.

)
)
)
)

-4--------~-------------------)
RE~ORTER'S PARt!AL TRANSCRIP!

This cause came on regularly for trial at
EQackfoot,

Idaho, on Tuesday the 13th day of May,

~ooa, at the hour of 9:20 A.M., before the
fONORABLE DARREN B. SIMPSON,

District Judge!

I residing.

I
PPEARANCES:

1

I
I'

ror Plainti ff:

RONALD L. SWAFFORD, Esq.,
SWAFFORD LAW OFFICE
525 Ninth street
Idaho Falls, Idaho 83404

For Defendant:

KENT'W. GAUCHAY, Esq.

SIMPSON & GAUCHAY
Post office Box 50484
Idaho Falls, Idaho 83405
EXHIBIT

J ---4"-A~~ANORA

g, BEEBEI C.S.R.

Post Off~ce Box 658
R1Ar.kfOQtt Idano B3221
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1
MR. GAUCHA It: All rlght.-7"etersons will grant
1
THE c.~,_/m Okay.
.2 to Private Wllderne S iii temporary license for use of
2
MR. GAUCHAV: Now, this next one lim going to
3 the trse drop raad. Access along the eree drop rClad
3 probably get wrong 'cause It's not completely aQreed
4 shan continuously t ~ availabJe for US'I! bv PrIvate \ lltlN 4 as to the wording.

S Wilderness and the r employees, agents,
6 assigns for acce$S

0

guests, ond

5

7 Wilderness parcel ~ r a maximum of 36 months.
tI
THE COURT: And I assume that's to allow for

7 line road aaoss state property mutual to both
~~"b.
S parties, and thilt would be from the .- where the road i?'i

9 construction of tha other road?
10
11
13
14

it)

9

MR. GAUCH Y: That's correct.

10

' MR. GAUCH Y: Now, If the. If the connector

months, then this
../\, ,),)..

road Is completed ooner than 36

license wt)uld terrr l1a~.
THI: COURT O!cay.

11

THE COURT: Okay.
MR. GAUQ1AY: Nl>w, !'eetlgnll.ingl OACllI.lSe ~at's

J vurJ)..·

14 agreement may, may require the acceptance by the
15 State of Idaho; and this partlc:t1lar proVision Is

,'1 """ l(,..J

16
17
18
19

20

that 1'or 36 mtlntn or until their road', -

20

21

MR.. GAUCI-~Y: Completed.

21

MR. SWAFF ::>RD: l\JotjlJst not just the alnnec:tor
23 road, not just th~ one. It has to be the read UP to
24

25
1

viewed as a material term of the -- ar this
settlement. So If fDr some reas()n that cannot be
ac~mplished because of the actions of the State af
Idaho, then the agreement Is nulh"lnd voId.
THE! COURT: Okay.
MR. GAUCHAY: Next, !:here's no agreement whIch

22 is not contained speclfleally herl;tin. In other
23 wordsJ this Is the entire agreement between the

l

theIr pan:.:el up th reo

MR. GAUt:t AY: That's correct. That's correct.

.

the Robert Peterson property.

13 crossing state property. that that part of the

16
MR. GAUCH 1,'1: Now, the tree drop road shall not
17 be modified, grad el, oor altered otner than essential
18 maIntenance to al ow for pickup, plclrup-Siile access.
1e
MR. $WAFFlRD: Okay. You are putting in here

22

24

parties. No oral mQdlficatlon shall be dalmed or

25

recognized by either party.

9

11
1
THE COURT: Okay.
2
Mit. GAUCHAY! I guess lastly, Your Hon'or, thls
3 agreement would be bInding upon the partiell, all

MR. SWAf ORO: 50 Y/1tll their entire parcel _.

2 entire road up to where tree drop comes in has been
3 completed or 36 Inonths, whichever comes first.
4

MR. GAUC AY: Right.

4

members of the LLC, iilnd thel!" fluthori%ed agents,

5

THe COUR : Okay. ! g!Jt you.
MR, GAUC 1M: Okej. Next, Your Honor, both

5

a~signs, and heirs.

6

1 parties shall info m their Invitees, guests, and
I¥. ,
agents to respe~ the prIvate property rights or the \:jJl.Ifl;
other party. '

10

THE COUf 'r: Okay.
MR. GAU( HAY:

13
14

s

•

10

In the eVen!: of eIther party

11

LJlrtV\

12 suspecting ullau horized use •• suspecting an
unauthQrized us Is oCt;Urriog; the observing party
ml:lY brIng the n iStter tQ the attention gf the Qtner

MR.. GAUCHAY: . I believe thet that r.pre5~nts

7
8
.

11

THE COURT: Okay.

6

a
D

d,

leaves the state property •• Qr leaves the county
road until It ert~rs

12

THE c.;uURT; AI! right.

'12

But the parties agree that they will executlt

B aU documents ne~sary to make ac::ce.ss across the red

the southernmost Private

what I understand the agreement to be.
mE! COURT: Mr. Swafford. Is that accurate?

MR. SWAFFORD; Just a :aecond, Your Honor. 1-I'll clarify

acaup,e of"ffilngs, and then we've Bot

12 two little l$Sues we probably have to dIscuss real

Ut;.p~~3
I 14

quiddy.
I just want to make 6UI'I;I, wIth regard to the

party and shall void direcr confrontation.
16
THE COU T: OKay,
17
MR. GAU HAY; Nex~ the current actIon shalT {mv
18 dismissed with ach party to pay their own costs and

19 attomey fees. acn.pirty rel!ftsesl:he othfi!r from
20 all ,claims., Pri\' te WlIdemess agrees not to U$~ the
21 Petersen Icadln chute or the Peterson corralS, CPAJ
22
THe COL RT: Okay.
''f4

19 months or i:he construction of the connector road to
.20 theIr property and the roa(f up to the west from where
21 it connects to their property to the point where
22 it -. the road can Intersect the road that would --

15

23

J:ovlr.,/J

MR. GAL t:HAY: The Privata -- Private Wildernes9

24 shall or may, 1 ~uess, may pur locks on all entry It.
25 gates to their ~ roperty to prevent trespassIng.
~
10
• , • ......

15

temporary license on tree drop roadJ which I tJanlt

16

know -~ there's

18

temporary license

nll number for it, but It's on·· it's

17 a No.5 on the dQ~ments welre Using

23

that does come

-~ that the,

the

will go to the earlier Of either 36

through their property 00 tree drop

to

24 the top. That's what theyre talk[ng about.
25
MR.. GAUCHAY: That would be ClcCtilptable, Your
12
I 1"1I"',..gr.;;; ('

~

R
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In the Supreme Court of the State of Idaho

FERN PETERSON, a protected person,
through her guardian, PAUL PETERSON,
Plaintiffs/Respondents,
v.
PRIVATE WILDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS and
YU WEN DAVIS, husband and wife; KEVIN
MURRA Y and SHERRI MURRAY, husband
and wife; and DAVID LAWRENCE,
Defendants/Third-Party Plaintiffs/
Appellants/Cross-Respondents,
v.
ROBERT and NANCY PETERSON, husband
and wife,
Third-Party Defendants/Respondents/
Cross-Appellants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

ORDER GRANTING MOTION TO
AUGMENT THE RECORD
Supreme Court Docket No. 37437-2010
Bingham County Docket No. 2007-3163

An UNCONTESTED MOTION TO AUGMENT THE RECORD and an AFFIDAVIT OF
DONALD L. HARRIS IN SUPPORT OF UNCONTESTED MOTION TO AUGMENT THE
RECORD was filed by counsel for Respondent Fern Peterson on October 12, 2010. Therefore,
good cause appearing,
IT HEREBY IS ORDERED that Respondent Fern Peterson's MOTION TO AUGMENT
THE RECORD be, and hereby is, GRANTED and the augmentation record shall include the
documents listed below, file stamped copies of which accompanied this Motion:

1. Complaint for Foreclosure of Mortgage with exhibits, file-stamped December 17,2007;
and
2. Notice of Cure of Defaults and Request for Status Conference, file-stamped October 30,
2009.

THE RECORD

Docket No. 37437-2010

DATED this

i~

day of October 2010.

For the Supreme Court

31e!~ ~aW'----(

Stephen W. Kenyon,

t

erk

cc: Counsel of Record

ORDER GRANTING MOTION TO AUGMENT THE RECORD - Docket No. 37437-2010
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Donald L. Harris, ISB # 1969
Karl R. Decker, ISB #3390
Holden, Kidwell, Hahn & Crapo, P.L.L.C.
1000 Riverwalk Drive, Suite 200
P.O. Box 50130
Idaho Falls, ID 83405
Telephone 208-523-0620
Facsimile 208-523-9518
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
FERN PETERSON, a protected person,
through her guardian, PAUL
PETERSON,
COMPLAINT FOR FORECLOSURE OF
MORTGAGE

vs.
PRIVATE WILDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS
and YU WEN DAVIS, husband and wife;
KEVIN MURRAY and SHERR!
MURRAY, husband and wife; DAVID
LAWRENCE; JOHN DOES 1-20;

Fee Category: A.l
Fee: $88.00
NOTICE: T~is Case is aSSigned to
Darren B. Simpson, Distric:t JUdge

Defendants.

Plaintiff alleges and complains of defendants as follows:

FIRST CAUSE OF ACTION
(FORECLOSURE OF MORTGAGE)

PARTIES AND JURISDICTION
1.

Plaintiff Fern Peterson, is an individual, residing in Bonneville County, Idaho. (hereafter

Complaint for Judicial Foreclosure of Mortgage

",

-c_j'''''

'._

Attorneys for Fern Peterson

Plaintiff,

,.

Page -1

: f

f

"Peterson" or Plaintiff). Paul Peterson was duly appointed as her conservator on
November 6, 2007.
2.

Defendant Private Wilderness LLC is an Idaho limited liability company (hereafter
"Private Wilderness"), with its principal office c/o Kevin Murray, 1301 East 1ih Street,
Idaho Falls, Idaho 8340l.

3.

Defendants Cecil Davis and Yu Wen Davis, husband and wife, are individuals residing in
Bonneville County, Idaho (hereafter "Davis").

4.

Defendants Kevin Murray and Sherri Murray, husband and wife, are individuals
residing in Bonneville County, Idaho (hereafter "Murray").

5.

Defendant David Lawrence, is an individual residing in Bonneville County, Idaho,
(hereafter "Lawrence").

6.

Defendants Does 1 through 10 are parties, if any, in possession of real property
which is involved in this action, whose true names and identities are unknown to
Plaintiff at the date of filing this Complaint and who will be named if and when
they claim an interest in the property.

7.

Defendants Does 11 through 20 are persons or entities unknown to Plaintiff at the
time of filing this Complaint who may claim an interest in property with is subject
to the liens being foreclosed in this action, and who will be named if and when
their respective claims or interests appear.

8.

Defendants are each subject to the jurisdiction of the above-entitled Court by
virtue of their ownership of property in the State of Idaho which is the subject of
this action, and/or by virtue of the business operations in the State of Idaho
conducted by or on behalf of said defendants which are related to this action.

Complaint for Judicial Foreclosure of Mortgage
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THE LOAN TRANSACTION
9.

On or about January 18, 2005 plaintiff entered into a Purchase and Sale
Agreement with Davis, Murray and Lawrence whereby she agreed to sell, and
they agreed to purchase real property located in Bingham County for the total
purchase price of $1,000,000.00 (the "Agreement"), a copy of which is attached
hereto as Exhibit A and by this reference made a part hereof.

10.

Subsequently, on April 8, 2005, the parties entered into an Addendum to
Purchase Agreement with additional terms related to extension of time and
grazing leases, a copy of which is attached hereto as Exhibit B and by this
reference made a part hereof.

11.

On or about October 7, 2005 defendants Davis, Murray and Lawrence assigned
their interest in the Agreement to defendant Private Wilderness, a copy of which
is attached hereto as Exhibit C and by this reference made a part hereof.

12.

Pursuant to the Agreement, on or about October 7, 2005, plaintiff executed a Grant Deed
to defendant Private Wilderness conveying the property described in the Agreement.
The Grant Deed was recorded October 13,2005 as Instrument No. 559363, Official
Records of Bingham County, Idaho, a copy of which is attached hereto as Exhibit D and
by this reference made a part hereof.

13.

On or about October 7, 2005, defendants Davis, Murray, Lawrence and Private
Wilderness, made, executed and delivered to Plaintiff for good and valuable
consideration that certain written Promissory Note in the original principal amount of
$900,000.00 (the "Promissory Note"), a copy of which is attached hereto as Exhibit E

Complaint for Judicial Foreclosure of Mortgage
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and by this reference made a part hereof.
14.

In order to secure payment of the sums due under the Promissory Note, including
interest, costs and attorneys' fees and the obligations Private Wilderness under the
Agreement, on or about October 7, 2005, defendant Private Wilderness, executed and
delivered to plaintiff that certain Mortgage and Security Agreement (the "Mortgage"), a
copy of which is attached hereto as Exhibit F and by this reference made a part hereof.
The Mortgage was recorded October 13, 2005, as Instrument No. 559364, Official
Records of Bingham County, Idaho.

15.

In order to secure payment of the sums due under the Promissory Note, including
interest, costs and attorneys' fees, on or about October 7, 2005, defendant Private
Wilderness, executed and delivered to plaintiff that certain Mortgage Agreement for
Land Leased from the State ofIdaho, Lease No. G-9312 (the "Idaho Lease Mortgage"), a
copy of which is attached hereto as Exhibit G and by this reference made a part hereof.

16.

The property encumbered by the Mortgage is described on the attached Exhibit Hand,
by this reference made a part hereof.

17.

The Mortgage also grants plaintiff a security interest in all of the personal
property described in the Mortgage (hereafter the Security Agreement).

18.

The Mortgage is a fixture filing on all personal property that is a fixture of the real
property described in the Mortgage.

19.

The real and personal property, including water rights, agreements, exemptions,
instruments and documents described in the Mortgage, the Security Agreement,
and the Idaho Lease Mortgage is hereinafter collectively referred to as the
"Collateral. "

Complaint for Judicial Foreclosure of Mortgage
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20.

The interest of the Defendants, and each of them, in the Collateral is junior,
subordinate and subsequent to the interest, right and lien of plaintiff Peterson
therein.
DEFAULT

21.

On July 19, 2007 plaintiff notified defendants Private Wilderness, Davis, Murray
and Lawrence that they were in default pursuant to paragraphs 5.3 and 10.6 of
the Agreement and paragraphs 5, 17 and 26 of the Mortgage for the reasons
stated therein, and gave those defendants fifteen days to cure the default, a copy
of which is attached hereto as Exhibit I and by this reference made a part hereof.

22.

Defendants Private Wilderness, Davis, Murray and Lawrence have failed or
refused to cure the default and as a result of such default, Plaintiff elected or
hereby elects to accelerate the entire unpaid balance of principal and interest on
the Promissory Note.

23.

The balance on the loan as of December 12, 2007 evidenced by the Promissory
Note, exclusive of attorneys' fees and costs, is $ 851,834.94 which includes
principal in the amount of $844,202-42, and accrued interest of $7,632.52. Such
indebtedness shall continue to accrue interest at the rate of 5% per annum,
$115.64 per day, until the date of judgment.

24.

Plaintiff has been required to secure a Litigation Guaranty from a licensed title
insurance company in order to prepare this Complaint and other pleadings in
connection with this action. The costs of such title report is $2,555.00. The cost
of such title report is secured by the Mortgage.

Complaint for Judicial Foreclosure of Mortgage
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25.

Plaintiff has been required to employ counsel to institute and prosecute this
action, and otherwise to pursue collection under the Promissory Note and the
other documents referred to in this Complaint, and has obligated herself to pay a
reasonable fee for such services. Such attorneys' fees and the costs incurred in
the course of the services rendered or to be rendered by them are secured by the
Mortgage and due under the Promissory Note. Plaintiff Peterson is entitled to
recover from defendants Private Wilderness, Davis, Murray and Lawrence her
reasonable attorneys' fees and costs incurred herein pursuant to contract, Idaho
Code § 12-120(3), Idaho Code § 12-121 and Idaho Rules of Civil Procedure 54(e).
The reasonable and necessary amount of Plaintiff's attorneys' fees in the event
judgment is taken by default is the sum of $30,000.

26.

Peterson has a first lien and mortgage upon the Collateral and is entitled to
Judgment, Decree of Foreclosure and Order for Sale and such other Orders or
Writs as shall be appropriate to enable Peterson to attempt to recover at Sheriffs
foreclosure sale the loan principal, interest and late charges, together with the
costs and expenses hereinbefore referred to, and other costs incurred or to be
incurred in connection with this action. The value of the portion of the Collateral
which is real property is currently not more than $1,000,000.00.

27.

No other proceeding at law or in equity has been commenced or is pending to
collect on the Promissory Note or any portion thereof or to foreclose the
Mortgage, and Peterson has no plain, adequate and speedy remedy at law.

28.

The defendants, and each of them, claim or may claim an interest in part or all of

Complaint for Judicial Foreclosure of Mortgage
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the real property described in the above-described loan documents. The interests
of the defendants, and each of them, in the described property are inferior and
subordinate to the lien of Plaintiff Peterson described herein.

29.

Plaintiff Peterson is entitled to foreclose the Mortgage under the laws of the State
of Idaho pertaining to mortgages, free and clear of the claims of defendants, and
each of them.

30.

Pursuant to the above-described loan documents, Plaintiff Peterson has a lien on
the personal property collateral particularly described in such loan documents.
Those liens secure repayment of the obligations owing under the Note. Plaintiff
Peterson is entitled to a decree of this Court providing for the foreclosure of those
liens and sale of the personal property affected thereby, with the proceeds of such
sale, net of the costs of sale, to be applied to the judgment.

SECOND CAUSE OF ACTION
(DEBT)
31.

Plaintiff hereby incorporates and realleges Paragraphs 1 through 30 of this
Complaint.

32.

Defendants Private Wilderness, Davis, Murray and Lawrence are indebted to
Plaintiff Peterson under the Promissory Note.

33.

Plaintiff has given notice of default to defendants Private Wilderness, Davis,
Murray and Lawrence, and in this action has accelerated the unpaid debt.
Notwithstanding such notice and demand, defendants Private Wilderness, Davis,
Murray and Lawrence have failed to pay the debt.

34.

Plaintiff is entitled to immediate entry of judgment against defendants Private
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Wilderness, Davis, Murray and Lawrence, in the amount due under the loan
documents.
35.

Plaintiff has been required to employ counsel to commence and prosecute this
action and to advise and represent it in other respects as a result of defendants
defaults under the Loan Documents. Under the terms of the loan documents
Plaintiff is entitled to collect from defendants Private Wilderness, Davis, Murray
and Lawrence reasonable attorneys' fees and costs incurred as a result of
defendants' defaults, including the expenses of prosecuting this action. Plaintiff
is entitled to recover from defendants Private Wilderness, Davis, Murray and
Lawrence her reasonable attorneys' fees and costs incurred herein pursuant to
contract, Idaho Code § 12-120(3), Idaho Code § 12-121, and Idaho Rules of Civil
Procedure 54(e). The reasonable and necessary amount of plaintiffs attorneys'
fees in the event judgment is taken by default is the sum of $30,000.00.

PRAYER FOR RELIEF
WHEREFORE, Fern Peterson prays for relief as follows:
I.

On the First Cause of Action:
A.

That Peterson have judgment against the defendant Private Wilderness,
LLC; Cecil Davis and Yu Wen Davis, husband and wife; Kevin Murray and
Sherri Murray, husband and wife; and David Lawrence for the following
amounts:
1.

The amount of $851,834.94, together with interest thereon at the
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rate of 5% per annum in the amount of $115.64 per day from
December 12, 2007, on the principal thereof, to the date of entry of
judgment, and interest thereafter at the rate provided in Idaho Code
§28-22-104·
2.

For the sum of $2,555.00 for the foreclosure report.

3.

For the sum of $30,000.00 as and for Plaintiffs reasonable costs
and attorneys' fees expended in this matter if uncontested, or such
other and further amounts as shall hereafter be established,
together with interest thereon at the legal rate for judgments in
Idaho until paid.

4.

For such other costs and disbursements as may be authorized by
law or Court rule, including any advances by Peterson for the
preservation, protection, maintenance or operation of the
Collateral, post-judgment or foreclosure costs, and interest on any
of the foregoing mentioned sums.

B.

Judgment, order and decree of foreclosure against all defendants:
1.

Declaring that plaintiff Peterson's liens upon the properties
identified in the First Cause of Action are valid and enforceable and
that all of the defendants' interests in or to such properties are
junior, subordinate, and inferior to Peterson's interests therein;

2.

Adjudging that the amounts described in paragraph 1.e.1 of this
prayer are secured by Peterson's liens on the above-described
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properties and are prior and superior to any liens or claims of
defendants or any of them;
3.

Foreclosing the Mortgage herein and granting judgment for sale of
the property described therein by the Sheriff of Bingham County,
Idaho, according to the law and the rules and practices of this Court
in accordance with the provisions of the Idaho Code relating to sales
of property subject to execution, and directing that the proceeds of
such sale be applied in the following order:
a.

To the amount of Peterson's judgment, including postjudgment interest accrued, and

b.

To the defendants as their interests appear or as the Court
shall otherwise direct;

4.

Declaring that the defendants and all persons or parties claiming by
or under them be barred and foreclosed of all right, title, claim and
interest in or to said property, subject, however, to the statutory
redemption rights of defendants or other redemptioners if any there
be;

5.

Declaring that Peterson or any party to this action may become a
purchaser at any such sale, that Peterson shall have the right to bid
in the judgment amount herein, or any portion thereof, as a credit
bid, all others to bid and pay lawful money of the United States of
America in cash or bank funds available on the same business day,

Complaint for Judicial Foreclosure of Mortgage

Page -10

and ordering that the sheriff execute and deliver to the purchaser
the necessary certificate of sale covering the property sold to such
party;
6.

that the purchaser be let into possession of the Collateral on
production of the Sheriffs Deed or Certificate of Sale therefor;

7.

that the redemption period be determined by the Court to be -within
one year pursuant to Idaho Code §11-402;

8.

In the event the proceeds from the above-described sales are
insufficient to satisfy the amounts found to be due herein, judgment
and order adjudging that Peterson may have judgment and
execution against defendant Private Wilderness, LLC for such
deficiency;

9.

To the extent not covered in foreclosure of the Mortgage, decree and
order directing foreclosure through sales(s) conducted by the
Sheriff of Bingham County, Idaho, of the personal property security
interests described herein, allo-wing the repossession of the
collateral not in the possession of Peterson, allo-wing the disposition
of the collateral, approving the advertising and sale proceeds
employed by Peterson, and approving the credits given against
defendants' obligation to Peterson alleged in this Complaint, all in
accordance -with the Idaho Uniform Commercial Code and other
applicable law; and
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10.

Orders and judgment granting such other and further relief as may
be necessary to safeguard the interests of Peterson in the collateral
described herein or to otherwise protect the rights and interests of
Peterson.

II.

On the Second Cause of Action:
A. Judgment in favor of Peterson and against Cecil Davis and Yu Wen Davis,

husband and wife; Kevin Murray and Sherri Murray, husband and wife; and David
Lawrence, and execution against said defendants, for the following amounts:
1.

The amount of $851,834.94, together with interest thereon at the
rate of 5% per annum in the amount of $115.64 per day from
December 12, 2007, on the principal thereof, to the date of entry of
judgment, and interest thereafter at the rate provided in Idaho Code
§28-22-104·

2.

For the sum of $30,000.00 as and for Plaintiffs reasonable costs
and attorneys' fees expended in this matter if uncontested, or such
other and further amounts as shall hereafter be established,
together with interest thereon at the legal rate for judgments in
Idaho until paid.

3.

For such other costs and disbursements as may be authorized by
law or Court rule, and interest on the foregoing mentioned sums.

4.

That Peterson have such other and further relief as the Court deems
just and proper.
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·,
DATED this

/41[ day of December, 2007.
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.

~~
G:\WPOATA\KR0\14545. Peterson\Comp!ainl, 11 Dec 2007.wpd
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PURCHASEANDSALEAGREEwillNT

..

THIS PURCHASE AND SALE AGREEMENT (the" Agreement") dated the r6~ lday of January, 2005, is entered into by FERl~PETERSON, a single woman, hereinafter
referred to as "Seller," and (i) CEca DAVIS and YU "YEN DAVIS, husband and wife
(collectively "Davis"), (ii) KEVIN MURRAY and SHERR! lVIURRAY, husband and
wife (collectively "Murray"), and (iii) DAVID LA"VRENCE, a single man
("Lawrence"). Davis, Murray and Lawrence are hereafter referred to collectively as
."Buyers. " In consideration of the mutual covenants contained herein the parties agree as
follows:
.
1.

Agreement to Purchase and Sell.

1.1 Real Property. Seller hereby agrees to sen to Buyers and Buyers
agree to purchase from Seller the following described real property ("the Property").
Townshlp 2 South. Range 40 E.B.N!.
Section 30: S1I2NE; SENW; El/2SW, Lots 2, 3 and 4.
Townshlp 2 South, Range 39 E.B.M.
Section 25: SES\V; SE; SENE; Wl/2NW; NENW
Section 24: S1I2SW;NESW; SWSE; N1I2NW; N1I2SE; S1I2NE
Section 23: E1J2NE
Section13: SW; SENW
Section 26: E1I2NE1I4
SUBJECT TO THE FOLLOWING MATTERS:
1.

Reservations and exceptions in the United States Patent, and in the act
of authorizing the issuance thereof.
As follows: Excepting and reserving, also the United States all the
phosphate in the lands so patented , and to it, or persons authorized
by it, the right to prospect for, mine, and remove such deposits frOID
the same upon compliance with the conditions and subject to the
. provisions ~d limitations of the Act of July 17, 1914 (38 Stat., 509)
AND
.
Excepting and reserving, however, to the United States all the coal
and other minerals in the lands so entered and patented, together with

,j

the right to prospect for, mine, and remove the same pursuant to the
provisions and limitations of the Act of December 29, 1916 (39 Stat.,
862).
2.

An easement for the purpose shown below and rights incidental

thereto as set forth in docwnent:
Granted to: Utah Power and Light Company
Purpose: Public Utilities
Recorded: January 26, 1973
Book 13, No. 177155 of Official Records.

2

3.

Memorandum of Timber Purchase Agreement
Between Kenneth Peterson and Fern Peterson and Wickes Forest
Industries, a Division of The Wickes Corporation
Recorded: August 16, 1979
Instrument No. 2566653

4.

An easement for the purpose shown below and rights incidental
thereto as set forth in the document:
Granted to; State of Idaho
Purpose: Constructing and Maintaining and using road over and
across the W1I2 Section 30, Township 2 South, Range 40, East and
W1I2 of Section 25, Township 2 South, Range 39 East.
Recorded: August 26, 1985.
Instrument: ·File No. 338282.

5.

Terms, provisions, covenants, conditions, defmitions, options,
obligations and restrictions, contained in Easement in Gross for
Purchase of Ingress and Egress.
Recorded: July 8, .1994.
Instrument No.: 427294, of Official Records.

6.

An easement for the purpose shown below and rights incidental
thereto as set forth in a document.
Granted to: State of Idaho.
Purpose: Use of Existing Road.
Recorded: August 16, 2002.
Instrument/File No.: 516020
Affects: Pts SE1I4 Section 25; Sl/2NEl/4 Section 26, Township 2
South, Range 39 East.
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7.

An easement for the purpose shown below and rights incidental
thereto as set forth in a document:
Granted to: State of Idaho
Purpose: Construct, maintaining and using a road over and across
NE1I4NW1/4, E1I2SW1I4; SWII4SEI/4 Section 24 and
NE1I4NW1/4, W1I2NW1/4 of Section 25, Township 2 South, Range
39 East.
Recorded: November 13,2002.
Instrument/File No.: 519149.

8.

The Idaho Department of Fish and Game Habitat Improvement
Program Cooperative Agreement entered into the 23 rd day of June,
1997, between the Idaho Department of Fish and Game and Ken
Peterson ("the Fish & Game Agreement").

TOGETHER WITH all water rights. and ditch rights appurtenant thereto, and
other appurtenances and lease no.: G9312 for 160 AUM's issued by the
State of Idaho Department of Lands ("the State Lease").

a~

Seller does not warrant access to the Property.
2.

Purchase Price.

2.1 Amonnt. The purchase price for the Property is equal to the sum of
One Million and No/lOO Dollars ($1,000,000.00) ("the Purchase Price").
2.2 Deposit. On or before the date which is five '(5) business days after
the Contract Date (as defmed in paragraph 10 .12), Buyers shall deliver a fully executed
copy of this Agreement to AmeriTitle ("the Title Company") at its office in Idaho Falls,
Idaho. At such time Buyers shall deposit with the Title Company the sum of One
Thousand and No/lOa Dollars ($1,000.00) (the "Deposit"), which Deposit shall be paid
to the party entitled to the Deposit according to the terms of .this Agreement. Unless.
otherwise disbursed, the Deposit and all interest accrued thereon shall be disbursed to
Seller at Closing in payment of part of the Purchase Price. If Buyers fail to make the
Deposit on a timely basis, this Agreement shall be void ab initio.

2.3

Balance of Purchase Due.

2.3-1 In addition to the Deposit, at the Closing (as defIned in
paragraph 3.1) Buyers shall pay a sum to Seller in immediately available funds equal to
3
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the difference between (i) One Hundred Thousand Doll:ars ($100,000.00) and (ii) the sum
of (a) the Deposit and (b) all interest thereon. This ad4itional sum shall not be deemed a
Partial Release price as described in the Note identified in paragraph 2.3-2 hereafter.
\

2.3-2 The balance of the purchase price in the amount of Nine
Hundred Thousand Dollars and NollOO ($900,000.OO):shall accrue interest at the rate of
five percent (5 %) per annum and shall be paid by ~uyers pursuant to the terms and
conditions of a Promissory Note which Buyers shall e~ecute and deliver to Seller ("the
Note"). The Note shall be in the form of Exhibit IIA" Which is attached hereto and by this
reference incorporated herein.
i
2.3-3 The Note shall be secured by a good and sufficient first position
mortgage which Buyers shall execute and cause to be recorded and then delivered to
Seller. The mortgage shall be in the form of Exhibit liB" which is attached hereto and by
this reference incorporated herein (the Mortgage") together with a first lien on the State
Lease.
3.

Closing Matters.

3.1 Closing. The transaction contemplated by this Agreement ("the
Transaction") shall close at the office of the Title Company in Idaho Falls, Idaho, on April
8, 2005, or such earlier date as a,greed in writing by the parties (the "Closing Date") or
an earlier date as elected by the Buyer and submitted to the Seller in writing. The closing
which this Agreement contemplates will occur on the Closing Date is referred to herein
as the "Closing."
3.2 Closing Through Escrow. The Closing shall occur through escrow,
with the Title Company serving as escrow agent and closing agent for the parties. In
connection with the Closing, each party shall deposit into escrow all of the documents and
funds required of such party by this Agreement, for delivery when all conditions to the
Closing have been met. In connection with the Closillg, each of the parties or such party's
attorney shall provide whatever instructions (not inconsistent with the provisions of this
Agreement) to the Title Company that such party deems necessary to enable or facilitate
the Closing of the Transaction.
3.3 Closing Documents. On or before the Closing Date, the parties shall
execute and deliver to the Title Company each of the documents and other items listed
below.

'"
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3.3-1 A Grant Deed (" the Deed") conveying the Property in the form
which is attached hereto as Exhibit liCit and by this reference incorporated herein.
3.3-2 The Note.
3.3-3 The Mortgage.
3.3-4 All documents necessary to transfer the State Lease to Buyers
and thereafter to grant Seller a first lien on Buyers' interest in the State Lease.
3.3-5 The parties shall execute Escrow Instructions to the Title
Company. This Agreement together with such Escrow Instructions shall constitute the
directions to the Title Company with regard to the Closing.

3.4 Delivery of Closing Documents. The Title Company shan record the
Deed and the Mortgage and shall distribute to the parties copies of the all of the documents
listed in paragraph 3.3 when the Title Company: (i) holds all of the documents listed in
paragraph 3.3, (ii) is prepared to issue the Owner's Policy called for by paragraph 6
below, (iii) holds for delivery to Seller all cash from Buyers required to complete the
Closing, and (iv) can record the Mortgage as a first position lien.
3.5 Fees and Costs. Any escrow fee or other Closing-related fee charged
by the Title Company (other than the premiwn for a standard title insurance policy or
policies which shall be paid by Seller) shall be paid equally by Seller on the one hand and
Buyers on the other. Except as may be otherwise provided in this Agreement, all other
closing costs shall be paid by the parties as is customary in Idaho Fails, Idaho. Each party
shall bear the fees of any counsel representing such party in the Transaction.
3.6 General Proration. Except as provided below regarding real estate
taxes and assessments, all credits or debit items to be prorated shall be prorated as of 12:01
a.m. on the Closing Date. Real estate taxes and special assessments, if any, shalf be
prorated as provided in paragraph 3.7 below.
3.7 Ta.."<{ Proration. All real property taxes and assessments, including
water assessments, pertaining to the Property for the year 2004 and prior years shall be
paid by Seller and all such taxes and assessments for the year 2005 prorated from the
Closing Date forward and for succeeding years shall be paid by Buyers.
I

3.8 Access. The effectiveness of this Agreement is conditioned on Buyers
satisfying themselves as to whether there is adequate access to the Property as set forth
5 -
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below. If at anytime before April 1, 2005 Buyers determine that there is adequate access
to the Property Of Buyers waive this condition, Buyers shall give written notice to Seller
of 'such determination or waiver and the Transaction shall close. Any such notice is
irrevocable. If at anytime before April 1, 2005 Buyers determine that adequate access to
the Property does not exist, then Buyers shall give written notice to Seller of such
determination. In such event, this Agreement shall be void ab initio; all parties shall be
relieved of all their obligations hereunder; the Deposit and all interest thereon shall be
returned to Buyers; and Buyers shall have no right, title, or interest in the Property. If
Buyers give no such notice to Seller before April 1, 2005, then Buyers shall be deemed to
have waived the access requirement and the Transaction shall close on the Closing Date.
4.

Property Condition.

4.1 HAS IS". Buyers acknowledge that, EXCEPT as specifically provided
to the contrary herein or in the Deed, Seller has made no representations or warranties of
any kind or nature whatsoever concerning the Property, and Buyers acknowledge that
Buyers are relying solely upon Buyers' own investigation in regard to all aspects of the
Property. EXCEPT AS PROVIDED HEREIN OR IN THE DEED, BUYERS
ACKNOWLEDGE AND AGREE THAT BUYERS HAVE BEEN INFORMED AND
UNDERSTAND THAT SELLER MAKES NO WARRANTIES IN REGARD TO ANY
OF THE PROPERTY, EXPRESS OR IMPLIED TO BUYERS, EXCEPT ANY
WARRANTIES OF TITLE THAT MAY OTHERWISE BE CONTAINED IN THE
DEED. THERE IS NO WARRANTY GIVEN AS TO FITNESS FOR ANY
PARTICULAR PURPOSE OR AS TO MERCHANTABILITY NOR IS ANY
WARRANTY MADE OF ACCESS TO THE PROPERTY.
Provided however, Seller does represent: (i) that Seller has received
no notification with regard to a release of hazardous substances on, into, onto or from the
property under the ".Environmental Laws" described below; Oi) neither has Seller received
any summons, citation, Nodce of Violation , Administrative Order, directed letter, or other
communication, written or oral, from any governmental or quasi-governmental authority
concerning any releases or contaminations caused by hazardous substances or violation or
alleged violation of any Environmental Laws; and (iii) to the best of Seller's knowledge
there has been no release or spill of any hazardous substances on the Property which would
require any clean up action in order to comply with the Environmental Laws. Buyers do
acknowledge that the Property is ranching property and normal agricultural chemicals have
been used thereon.
The tenn "Environmental Laws" as used herein includes all current
federal, state and local environmental laws, stamtes, rules, regulations and ordinances,
6
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including, but no t limited to, "common law," the Comprehensive Environmental Response
Compensation and Liability Act, as amended from time to time ("CERCLA"), the
Resource Conservation and Recovery Act, as amended from time to time ("RCRA"), and
the Toxic Substances Control Act, as amended from time to time ("TSCA"). The term
"hazardous substances" as used herein includes any and all "hazardous substances" as
defmed in CERCLA, any and all toxic substances as defmed in TSCA, petrolewn
products, asbestos or asbestos-containing materials, polychlorinated biphenyls ("PCB's"),
radon gas, urea formaldehyde foam insulation ("UFFI"), and any and all hazardous
substances, hazardous wastes, pollutants and cont:uninants regulated or controlled by any
environmental1aws.
. 5.

Special Terms and Conditions.

5.1

Survey. Buyers may elect to have the exterior boundary of the

Property. exclusive of the land subject to the State Lease, surveyed and if Buyers elect to
have such survey conducted, Seller agrees to pay reimburse Buyers part of the cost of such
survey up to the lesser of (i) one~half (1h) the cost of such surveyor (ii) Two Thousand
Five Hundred Dollars ($2,500.00).
5.2 .Commission. Buyers shall be responsible for any sales commission
due to Rema.'{ Realty or Kevin Murray in connection with the Transaction and shall
indemnify, defend and hold Seller harmless from the same. Seller acknowledges that
Kevin Murray is a licensed real estate agent.
5.3
Assignment. Prior to Closing, Buyers shall be permitted to assign
Buyers' interest in this Agreement to a partnership or limited liability company owned and
controlled by the members of Buyers identified herein. Except as permitted by the
preceding sentence, no assignment shall be permitted of Buyers' interest herein. Any
permitted assignment shall not relieve any of Cecil Davis Yu Wen Davis, Kevin Murray,
Sherri Murray, or David Lawrence of liability hereunder or under the Note and the
Mortgage. In the event that Buyers assign Buyers' interest hereunder prior to the Closing,
each of Cecil Davis, Yu Wen Davis, Kevin Murray, Sherri Murray, and David La wrence
shall personally execute the Note along with the permitted assignee, or shall execute a
personal guarantee of the Note in form and substance satisfactory to Seller's cOilllsel.
t

6.

Title Insurance.

6.1 Title Commitment. Seller has obtained a preliminary title report
("the Commitment") disclosing the condition of title to the Property. A copy of the
Commitment is attached hereto as Exhibit liD" and by this reference incorporated herein.
I
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6.2 Title Insurance Policy at Closing. At the Closing, Seller shall pay
the premium for a "standard coverage" Owner's Policies of Title Insurance issued pursuant
to the Commitment in the amount of the Purchase Price and subject to the exceptions set
forth therein except Schedule B, Section 2, Item 10.

7.
Delivery of Possession and Risk of Loss. Possession of tbe Property shall
be delivered to Buyers at the time of the Closing. If prior to the Closing any material
damage to the Propelty occurs through fire or other casualty, Seller shaH be responsible
for such loss.

8.

Default.

8.1 Buyers I Default. If Buyers default in Buyers' obligations to purchase
the Property, Seller's sale remedy shall be to terminate Buyers' rights under this
Agreement and to receive the Deposit as liquidated damages for such default or failure as
Seller's sole remedy.
8.2 Seller's Default. In the event of a default by Seller, Buyers shall
have the right to specifically enforce the tenns and conditions hereof, or to tenninate this
Agreement and to recover Buyers Deposit and the interest accrued thereon.
I

9.
Notices. All notices required or permitted to be given under this Agreement
shall be in writing and shall be given by personal delivery, recognized overnight courier
service, or by deposit in the United States mail, certified mail, return receipt requested,
postage prepaid, addressed to Seller and Buyers at the addresses set forth below or at such
other address as a party may designate by notice similarly given. Notice shall be deemed
given and received on the date on which the notice is actually received, whether notice is
given by personal delivery, overnight courier or by mail.

8
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Seller:

Fern Peterson
2725 E. 17th Street
Idaho Falls, ID 83406

With a copy to:

Stephen E. Martin
Martin & Eskelson, PLLC
P.O. Box 3189
Idaho Falls, ID 83403-3189
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Buyers:

Attn: Kevin Murray
1301 E. 17th Street
Idaho Falls, ID 83401

'With a copy to:

Dru M. Guthrie, Esq.
P.O. Box 50616
Idaho Falls, ID 83405-0616

Miscellaneous.

10.1 "Vaivers. No waiver of any of the provisions of this Agreement shall
constitute a waiver of any other provision, whether or not similar, nor shall any waiver be
a continuing waiver. Except as expressly provided in this Agreement, no waiver shall be
binding unless executed in writing by the party making the waiver. Any party may waive
any provision of this Agreement intended for such party's sole benefit; however, unless
otherwise provided for herein, such waiver shall in no way excuse the other party from the
performance of any of such party's other obligations u.nder this Agreement.
10.2 Construction. This Agreement shall be interpreted according to Idaho
law, and shall be construed as a whole and in accordance with its fair meaning and without
regard to, or taking into account, any presumption or other rule of law requiring
construction against the party preparing this Agreement or any part hereof.

10.3 Time. Time is of the essence of this Agreement.
10.4 Attorney Fees. In the event that any party shall become in default or
breach of any of the terms of this Agreement, the prevailing party shall be entitled to
recover all reasonable attorney fees and other expenses incurred by such party in
connection with such default or breach.
10.5 Binding Effect. This Agreement and all instruments or documents
entered into pursuant hereto are binding upon and shall inure to the benefit 0 f the parties
and their respective successors and assigns.
10.6 Further Assurances and Documentation. Each party agrees in good
faith to take such further actions and execute such further documents as may be reasonably
necessary or appropriate to fully carry out the intent and purpose of tIus Agreement.
\

10.7 Time Periods. If the time for the performance of any obligation
under this Agreement expires on a Saturday, Sunday or legal holiday, the time for
9
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performance shall be extended to the next succeeding day whicb is not a Saturday, Stmday
or legal holiday.
10.8 Headings. The headings of this Agreement are for purposes of
reference only and shall not limit or derme the meaning of any provision of this
Agreement.
10.9 Entire Agreement. This Agreement, together with all Exhibits
referred to herein, which are incorporated herein and made a part hereof by reference,
constitute the entire agreement of the parties pertaining to the subject matter contained in
this Agreement. No supplement, modification or amendment of this Agreement shall be
binding unless in writing and executed by Buyers and Seller.
10.10 Survival. Each of the terms and provisions of this Agreement shall
survive the Closing and the delivery of the documents of transfer.
10.11 Brokerage Fees. The parties represent one to the other that no
brokerage fees or commissions are due upon either the execution or performance of this
Agreement except any fee due to Kevin Murray which shall be paid by Buyers as stated
in paragraph 5.2.
10.12 Defmition of Coutract Date. The term "Contract Date" as used
in this Agreement refers to the date on which Buyers and Seller have each actually
ex.ecuted this Agreement. If Buyers and Seller do not execute this Agreement on the same
date, the Contract Date shall be the date on which this Agreement is executed by the
second of Buyers and Seller to sign. The Contract Date mayor may not coincide with the
reference date appearing on the cover page or on the first page of this Agreement.
10.13 Counterparts; Acceptance by Fa"'\:. This Agreement may be
executed in one or more counterparts, each of which shall be deemed an original but all
of which together shall constitute one of the same instrument, with the same effect as if all
parties had signed the same signature page. Any signature page of this Agreement may
be detached from any counterpart of this Agreement and reattached to any other
counterpart thereof. Facsimile transmission of any signed counterpart of this Agreement
and retransmission of any signed facsimile transmission, shall be the same as delivery of
an original counterpart of this Agreement.
10.14
of this Agreement.
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10.15 Joint and Several Liability. The obligations of each of Cecil
Davis, Yu 'Ven Davis, Kevin Murray, Sherri Murray, and David Lawrence hereunder are
joint and several.
10.16 Idaho Fish and Game Agreement. A copy of the Fish and Game
Agreement is attached hereto as Exhibit liE" and by this reference made part hereof.
Buyers hereby assume all obligations of the Cooperator under the Fish and Game
Agreement and agree to indemnify and hold harmless Seller from any liability under the
Fish and Game Agreement.

IN WITNESS WHEREOF, the undersigned have duly executed this Agreement as
of the date first set forth above.

SELLER:

$A4tL~~

FERN PETERSON

Date: _1_~.....;:J=--A..:.-N.:.....'l_CO_S
_ _ __

. Date:
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STATE OF IDAHO
County of Bonneville

)
) ss.
)

On thisl!:/- day of ...TaM V
,2005, before me, the undersigned Notary
Public in and for said state, personal appearedFE.RJ.~PETERSON, mown or identified
to me to be the person whose name is subscribed to the within instrument and .
acknowledged to me that she executed the same.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal
the dav and year in this certificate first above written.
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Notary Public for Idaho
Residing at: QJ..e,J,.n k
My commission expires: -"~"-i/,-,I,-,,1>£fI......l=b_ _ __
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STATE OF IDAHO

)
) S5.

County of Bonneville

)

On this 4 day of ~
t 2005, before me, the undersigned Notary
Public in and for said state, person y appeared CECIL DAVIS and YU "\oVEN DAVIS,
husband and wife, known or identified to me to be the persons whose names are
subscribed to the within instrument and acknowledged to me that they executed the same.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal
the day and year in this certificate fIrst above wri

:"1~7
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,::\ i.1I (seal)DRuM
Notary Public
State of Idaho
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- PURCHASE AND SALE AGREEMENT

commission expires:

--"'''--<---.:'''-=-_ __

STATE OF IDAHO

)

County of Bonneville

)

) ss.

/iii

On this
day 0
, 2005, before me, the undersigned N,otary
Public in and for said S ,perso ally appeared KEVIN lVIURRAY and SHERR!
l\tI1JRRAY, husband and wife, known or identified to me to be the persons whose names
are subscribed to the within instrument and acknowledged to me that they executed the
same.
IN WITNESS WHEREOF, I have hereWlto set my hand and affixed my official seal
the day and year in this certificate first above written.

Resi g at:"'-='~"4-"I""""*",,"""""'7-+-_::--_ __
My commission expires: ~rp..u-f'C-'..a.<:..::::...----

On this _.Lt:'1fay of _
, 2005, before me, the undersigned Notary
Public in and for said state, pe onally appeared DAVID LAWRENCE, known or
identified to me to be the person whose name is subscribed to the within instrument and
acknowledged to me that he executed the same.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal
the day and year in this certificate first above written.
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DRU 1\11. GUTHRlE
Notary Public
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ADDENDUM TO PURCHASE AGREEMENT

This Addendum to the Purchase Agreement between tile below Iis[ed parties dated (the "Agreement
made and effective this 8th day of Aprif, 2005,

BETWEEN:

ft
)

is

Fern Petetsoh (the "Owner''), an individual residing in Bonneville County, state of Idaho,

Cecil Davis, Yu Wan Davis, Kevin MurlCiY, Sherri Murray, and David Lawrence, (the
"Purchaser"), individuals residing in Bonneville County, Slale of Idaho, collectively represented by Dru M.
Guthrie, Esq. as attorney In fact and through power or attorney.

AND:

In consideratiol1 of both parties granting each other opportunities of extended lime 10 comply with

terms essential to the Purchase Agreemenr, both parties hereby agree to this addendum to the January
18, .2005 Purchase Agreement.
1. Extension of Time.
Both parties hereby consent to extend the time to close on the subject propeny owned by Fern
Peterson an additional sixty (60) days from the above date, This extension of time is intended to allow
both parties to complete efforts taken by both partIes to obtain access and easements through
properties adjacent to the subject property. The easements sought involve properties owned by the
state of Idaho and controlled by the State Department of Lands.
Both parties agree and consent to extend their best efforts in to assist each other to obtain the above
cited easements either throlJgh the Stale Department of Lands or through adjacent land owners.

Both parties agree and consent to provide additiohal s)(f.ensions of time as contemplated above
should theIr efforts seeking the easements require additional time.
2. Grazing Leases.
Purchaser agreBs and consents that upon closing on [he subject property, Purchaser shalf assume
responsibility under all grazing leases issued by the Seller prior to closing.
Seller agrees and consents to remit to Purchaser a pro rated amount of all fees due Seller under the
Grazing Leases as computed over the term of the leases and diminished by the number of days Seller
holds the subject property during said leases.
IN WITNESS WHEREOF, the parties have executed this Agreement as of the dafe first above written.
SELLER

Dru

. Guthrie, Esq., authorized by all purchasers listed above

\' I '1 i
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ASSIGNMENT OF CONTRACT INTEREST

1-

This agreement ("this Agreement") is made the
day of Ctil.)hV'--, 2005
by (i) CECIL DAVIS AND YUWENDAVIS, husband and wife, (collectively "Davis"),
(ii) KEVIN MURRAY AND SHERRI MURRAY, husband and wife (collectively
"Murray") and (iii) DAVID LAWRENCE, a single man ("Lawrence") ( Davis, Murray
and Lawrence are hereby referred to collectively as "Assignor "). This Agreement is made
in favor of PRIVATE WILDERNESS, LLC, an Idaho limited liability company
(" Assignee ").
RECITALS:
A.
On January 18,2005 Assignor and Fern Peterson, a single woman, as seller,
entered into a certain purchase and sale agreement (which was subsequently
amended)pertaining to real property located in Bingham County, 'Idaho (lithe Original
Contract", including all amendments).

B.

Assignor now desires to assign Assignors interest in the Original Contract
to Assignee. Assignee is willing to assume the obligations of Assignor under the Original
Contract.
NOW THEREFORE, for good and valuable consideration, the receipt of which is
acknowledged, the parties hereby agree as follows:

1.

Pursuant to paragraph 5.3 of the Original Contract, Assignor does hereby
assign to Assignee, Assignor's interest in the Original Contract.

2.

Assignee does hereby assume all obligations of Assignor under the Original

Contract.

3
Pursuant to paragraph 5.3 of the Original Contract, Assignee, joined by all
individuals identified herein as "Assignor", shall execute the promissory note described
in the Original Contract and all documents securing the same.
4.

The covenants herein of Assigee, relating to the assumption of the obligations
of Assignor under the Original Contract, are specifically intended to be in favor of Fern
Peterson, as seller under the Original Contract and Fern Petersen is entitled to enforce the
same.

'"

Date:

tD'

T . O~.........

SHERRI

ASSIGNEE:
PRJ

By:

Title:

=
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GRANT DEED

2005 OCT 13

PH~:

THIS INDENTURE is made this '*'day of OC±oher, 2005. by
FERN PETERSON of Bonneville County. State of Idaho, the "Grantor," and PRIVA1E
WILDERNESS, LLC, an Idaho limited liability company. whose mailing address is c/o
Kevin Murray, 1301 E. 17th Street, Idaho Falls, Idaho 83401, the "Grantee."

17 ,-:

t.

WITNESSETH, that the Grantor, for and in consideration of the sum of Ten
Dollars ($10.00) lawful money of the United States of America, and other good and
valuable consideration, to the Grantor in hand paid by the Grantee, the receipt whereof is
hereby acknowledged, has granted, and by these presents does grant and confirm. unto the
Grantee, and to Grantee's successors and assigns forever, all of the following described
property in the County of Bingham, State of Idaho, to-wit:
Township 2 South, Range 40 E.B.M.
Section 30: S1I2NE; SENW; E1I2SW, Lots 2,3 and 4.
Township 2
Section 25:
Section 24:
Section 23:
Section 13:
Section 26:

South, Range 39 E.B.M.
SESW; SE; SENE; W1I2NW; NENW
S1I2SW;NESW; SWSE; N1I2NW; N1I2SE; S1I2NE
E1/2NE

SW; SENW
E1I2NE1I4

SUBJECT TO THE FOLLOWING MATIERS:
1.

Reservations and exceptions in the United States Patent, and in the act
of authorizing the issuance thereof.
As follows: Excepting and reserving, also the United States all the
phosphate in the lands so patented , and to it, or persons authorized
by it, the right to prospect for, mine, and remove such deposits from
the same upon compliance with the conditions and subject to the
provisions and limitations of the Act of July 17, 1914 (38 Stat., 509)
AND
Excepting and reserving, however, to the United States all the coal
and other minerals in the lands so entered and patented, together with
the right to prospect for, mine, and remove the same pursuant to the

I

provisions and limitations of the Act of December 29, 1916 (39 Stat.,
862).
2.

An easement for the purpose shown below and rights incidental
thereto as set forth in document:
Granted to: Utah Power and Light Company
Purpose: Public Utilities
Recorded: January 26, 1973
Book 13, No. 177155 of Official Records.

3.

Memorandum of Timber Purchase Agreement
Between Kenneth Peterson and Fern Peterson and Wickes Forest
Industries, a Division of The Wickes Corporation
Recorded: August 16, 1979
Instrument No. 2566653

4.

An easement for the purpose shown below and rights incidental
thereto as set forth in the document:
Granted to: State of Idaho
Purpose: Constructing and Maintaining and using road over and
across the W1I2 Section 30, Township 2 South, Range 40, East and
W1I2 of Section 25, Township 2 South, Range 39 East.
Recorded: August 26, 1985.
InstrumentlFile No.: 338282.

5.

Tenns, provisions, covenants, conditions, definitions, options,
obligations and restrictions, contained in Easement in Gross for
Purchase of Ingress and Egress.
Recorded: July 8, 1994.
Instrument No.: 427294, of Official Records.

6.

An easement for the purpose shown below and rights incidental
thereto as set forth in a document.
Granted to: State of Idaho.
Purpose: Use of Existing Road.
Recorded: August 16, 2002.
Instrument! File No.: 516020
Affects: Pts SE1I4 Section 25; S1I2NE1I4 Section 26. Township 2
South, Range 39 East.
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7.

An easement for the purpose shown below and rights incidental
thereto as set forth in a document:
Granted to: State of Idaho
Purpose: Construct, maintaining and using a road over and across
NE 1I4NW 114 , E 1I2SW 114; SW1I4SE1/4 Section 24 and
NE1I4NW1I4, W1I2NW1I4 of Section 25, Townsbip2 South, Range
39 East.
Recorded: November 13,2002.
InstrumentIFile No.: 519149.

8.

The Idaho Department of Fish and Game Habitat Improvement
Program Cooperative Agreement entered into the 23111 day of June,
1997, between the Idaho Department of Fish and Game and Ken
Peterson.

FURTHER SUBJECT to all existing easements or claims of easements, patent
reservations, rights of way, protective covenants, zoning ordinances, and applicable
building codes, laws and regulations. encroachments, overlaps, boundary line disputes and
other matters which would be disclosed by an accurate surveyor inspection of the premises
and subject to the condition that Grantor does not warrant access to the property described
herein.

TOGETHER with the tenements, hereditaments and appurtenances thereunto
belonging or in anywise appertaining, and any reversions, any remainders, and rents,
issues and profits therefrom, and all water rights and ditch rights appurtenant thereto; and
all estate, right, title and interest in and to said property, as well in law as in equity, of the
Grantor.
TO HAVB AND TO HOLD, the premises and the appurtenances unto the Grantee,
and to Grantee s successors and assigns forever.
I

In construing this deed and where the context so requires, the singular includes the

plural.
IN WITNESS WHEREOF, the Grantor has executed this instrument the day and

year first above written.
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FERN PETERSON

STATE OF IDAHO

)
) ss.
)

County of Bonneville

, 2005, before me. the undersigned notary
On the~ day of 0 c~~
public in and for said State. personally appeared FERN PETERSON. known or identified
to me to be the person whose name is subscribed to the within Grant Deed, and
acknowledged to me that she executed the same.
IN WITNESS WHEREOF, I have set my hand and affixed my official seal the day
and year in this certificate first above written. ~/
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Notary PubHCfOd8i1OReSid1Odaho Falls, Idaho
Residing at:
CommiAAion expires 8-21-2011
M
"
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Exhibit E

PROMISSORY NOTE

('tel 7'

$900,000.00

, 2005

~

R VALUE RECEIVED, the undersigned, (i) CECIL DAVIS and YU WEN

DA
'i) KEVIN MURRAY and SHERR! MURRAY, (iii) DAVID LAWRENCE
and
""'-PRIVATE WILDERNESS, LLC, an Idaho limited liability company,
(collectively "the Makers"), jointly and severally promise and agree to pay to the order
of FERN PETERSON ("the Holder"), in lawful money of the United States of America,
the principal sum of NINE HUNDRED THOUSAND DOLLARS ($900,000.00), together
with interest as provided below, payable at the times and in the manner set forth below.
1.
The unpaid balance in the amount of Nine Hundred Thousand Dollars
($900,000.00) shall carry interest from cJ~~f,
,2005. The amount of interest
which shall accrue on the unpaid balance of this note ("this Note") shall be five percent
(5 %) per annum.

'Z

2.
follows:

The principal balance of this Note and accrued interest shall be paid as

(a)
On the first (1 st) anniversary of the date of this Note and on the same
date of every year thereafter until the tenth (lOth) anniversary of this Note, Buyers shall
pay to Seller Seventy-two Thousand Two Hundred Eighteen and 33/100 Dollars
($72,218.33). Each such payment shall be comprised of all then accrued interest plus
principal.
On the tenth (lOth) anniversary date of this Note all remaining
principal, and accrued but unpaid interest, shall be paid, in full.
(b)

3.
All payments due under tbis Note shall be applied to the payment of accrued
interest and then to the reduction of the principal balance. The Makers shall have the right
of making additional payments of principal at any time without incurring any prepayment
penalty; provided, however, that any such additional principal payment shall be applied
to the deferred balance due under this Note in the reverse order of maturity, and the
making of such additional payment shall not in any way waive or excuse the Makers from
making the next ensuing payment promptly as the same becomes due. Interest shall cease
on additional payments of principal upon the date of payment.

4.
If any payment required by this Note is not made when due, and remains
unpaid for ten (10) days after a written notice is mailed to the Makers hereof, or if any
other event occurs or circumstance exists which under any instrument evidencing or
securing the obligations evidenced by this Note entitles the Holder to accelerate the
maturity of such obligations, the entire unpaid principal balance and accrued but unpaid
interest hereunder shall, at the option of the Holder, at once become due and payable
without further notice (time being the essence hereof). Failure to exercise such option
shall not constitute a waiver of the right to exercise the same in the event of any
subsequent default, event, or circumstance giving rise to such right of acceleration.
5.
All past due principal (whether by acceleration or in due course) and, past
due interest, shall, both before and after judgment, bear interest at the rate of eight percent
(8 %) per annum.
6.
In the event that any payment under this Note is not made at the time and in
the manner required (whether before or after maturity), the undersigned agrees to pay any
and all costs and expenses (regardless of the particular nature thereof and whether incurred
before or after the initiation of suit or before or after judgment) which may be incurred by
the Holder in connection with the enforcement of any of the Holder's rights under this
Note, including, but not limited to, reasonable attorney fees and all costs and expenses of
collection.
7.
The undersigned, the Makers, and all sureties, guarantors, and endorsers
hereof, severally waive presentment for payment, demand, and notice of dishonor and
nonpayment of this Note, and consent to any and all extensions of time, renewals, waivers,
or modifications that may be granted by the Holder with respect to the payment or other
provisions of this Note, and to the release of any security, or any part thereof, with or
without substitution.
8.
Notwithstanding any other provision contained in this Note or in any
instrument given to evidence or secure the obligations evidenced hereby: (i) the rates of
interest and charges provided for herein and therein shall in no event exceed the rates and
charges which result in interest being charged at a rate equaling the maximum allowed by
law; and (ii) if, for any reason whatsoever, the Holder ever receives as interest in
connection with the transaction of which this Note is a part an amount which would result
in interest being charged at a rate exceeding the maximum allowed by law, such amount
or portion thereof as would otherwise be excessive interest shall automatically be applied
toward reduction of the unpaid principal balance then outstanding- hereunder and not
toward payment of interest.
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9.
This Note is secured by, among other things, a mortgage ("the Mortgage")
of even date hereof, executed by the undersigned, Private Wilderness, LLC, as Grantor,
and covering (among other things) certain real property situated in Bingham County, State
of Idaho ("the Real Property"). This Promissory Note is delivered in the State of Idaho
and shall be governed by and construed in accordance with the laws of said state.

\

CE'.
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MORTGAGE AND SECURITY AGREEMENT

TillS INDENTURE ("this Mortgage") made this~ day of tfJa:t;,(f.. p
,
2005, by PRIVATE WILDERNESS, LLC, an Idaho limited liability company, whose
address is clo Kevin Murray, 1301 E. 17th Street, Idaho Falls, Idaho 83401, hereinafter
"Mortgagor, " and FERN PETERSON, a single woman, as her sole and separate property ,
as to income principal and appreciation, hereinafter "Mortgagee."

WIT N E SSE T H:
Mortgagor, in consideration of the sum of NINE HUNDRED THOUSAND
DOLLARS ($900,000.00), loaned by Mortgagee, received by Mortgagor and evidenced
by a Promissory Note ("the Note") of even date herewith, in the principal sum of Nine
Hundred Thousand Dollars ($900,000.00) bearing interest thereon in accordance with
its terms with final payment due iJJ~ 7 ,2015, executed by Mortgagor and
payable to the order of Mortgagee at the office of AmeriTitle in Idaho Falls, Idaho, or at
such other place as Mortgagee may from time to time designate in writing, does hereby
by these presents, sell, convey and mortgage unto Mortgagee, the real estate ("the Real
Property") and personal property situated in the County of Bingham., State ofIdaho, more
~:::~
...,., to
particularly described as follows:
~
~
r,1 ~")
Township 2 South, Range 40 B.B.M.
~ ~ ~i::~:
Section 30: S1I2NE; SENW; E1I2SW, Lots 2,3 and 4.
;!:,
\\~ i~~:'

t:

l ~ ~ '~;l

=:U~~~w?s:(~~:imIW;'NENW""
Section 24:
Section 23:
Section 13:
Section 26:

S1I2SW;NESW;SWSE;"N1/2NW;N1I2SE;S1I2~""'::i

E1I2NE v
SW; SENW v

c» "

c,..)

\

S:.

.

E1/2NE1I4~

TOGETHER with Mortgagor's interest as Lessor in all leases, if any ("Leases")
(including, but not limited to, oil, gas and mineral Leases) now or hereafter affecting the
Real Property or any part thereof.
TOGETHER with all and singular tenements, hereditaments, rights, rights-of way,
easements, privileges, appurtenances thereunto belonging, or in any way appertaining
thereto; all rents, issues, profits, damages, royalties, revenues, benefits therefrom; all
trees, timber, fences; all buildings, improvements, fixtures, and silos, (whether or not any

•

of same are annexed thereto); all irrigation equipment and machinery including without
limitation sprinklers, circles, systems, pumps, pipes, engines, motors, wells, casings, and
all appurtenances thereto; all water, water rights, ditches, aqueducts, appropriations and
franchises upon, leading to, connected with or had and enjoyed in connection with the Real
Property and each and every part thereof, whether represented by shares of capital stock
in any ditch or irrigation water company or by individual ownership or otherwise, or
which may be acquired by Mortgagor during the existence of this Mortgage and used in
connection with the Real Property or any part thereof. This Mortgage covers all after
acquired property of the types and classes described and mentioned in this paragraph,
without limitation, irrigation items, fixtures, water stock, water rights, whether now or
hereafter situated, located. appurtenant to or placed on the Real Property and all
substitutions, renewals or replacements of said irrigation items.
All of the foregoing shall be referred to hereinafter as "the Premises. "

TO HAVB AND TO HOLD the Premises, together with all and singular the rights
and appurtenances now or hereafter in anywise appertaining thereto, and Mortgagor hereby
bind Mortgagor and Mortgagor's successors and assigns, to warrant and forever defend
all and singular the Premises unto Mortgagee, Mortgagee's successors and assigns. against
all persons now or hereafter claiming the same or any part thereof.
This Mortgage given to secure the Note and the obligations of a Purchase and Sale
Agreement executed in connection herewith ("the Agreement"), and which this Mortgage
secures, is due if not sooner and provides, among other things, that upon default of the
payment of principal or interest as therein provided, the principal remaining unpaid, with
accrued interest, shall bear interest at the rate as set forth in the Note, and shall, if the
legal holder of the Note so elects, become immediately due and payable without notice,
and also provides for payment of all costs of collection, including reasonable attorney fees.
Mortgagor hereby covenants and agrees:

1.
That Mortgagor is lawfully seized of the fee simple title in and to the
Premises, that Mortgagor has a good right to grant and convey the same, that the lien of
this Mortgage is a first, prior and superior lien and encumbrance on the Premises. and that
Mortgagor hereby warrants and will defend fee simple title thereto against the lawful
claims of all persons.
2.
To pay the principal amount of Nine Hundred Thousand Dollars
($900,000.00) (which amount Mortgagee bas actually loaned to Mortgagor and the
members of Mortgagor and for which amount Mortgagor is justly indebted to Mortgagee),
with interest thereon, according to the terms of the Note, with said principal and interest
2
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accruing thereon to be paid according to the terms of the Note and the Agreement.
Generally, the amount of interest which shall accrue on the unpaid balance of the Note
shall be five percent (5%) per annum.
3.

To pay:

(a)
Before delinquent, all taxes and assessments of every type or nature
affecting the Premises (including ditch, canal, reservoir, or other water charges, taxes or
assessments) .
(b)
All other charges and encumbrances which may now or shall hereafter
be, or appear to be, a lien prior to the lien of this Mortgage;

(c)
All taxes upon this Mortgage or the Premises or on the interest of
Mortgagee herein, or upon the Note or the debt secured hereby; provided, however, that
the total amount so paid for any such taxes pursuant to this subparagraph (c) together with
the interest payable on said indebtedness shall not exceed the highest lawful rate of interest
in Idaho. In the event of the enactment of any law imposing payment of all or any of the
taxes aforesaid upon Mortgagee, or upon the rendering by any court of a decision that the
undertaking by Mortgagor, as herein provided, to pay any tax or taxes, is legally
inoperative, then and in any such event the debt hereby secured, without any deduction,
shall, at the option of Mortgagee, become immediately due and payable, notwithstanding
anything contained herein or any law heretofore enacted or hereafter enacted.
4.
To provide and maintain insurance covering all buildings, structures and
improvements, now situated or which hereafter may be erected or placed upon the
Premises, and all personal property in which Mortgagee has a security interest pursuant
to the terms of this instrument, against loss or damage by fire and such other hazards as
Mortgagee may from time to time require and against which insurance is written, at the
time of such requirement, whether or not such insurance is now written, aU of such
insurance to be in forms, in companies, and in sums (not less than sufficient to avoid any
claim on the part of the insurers for co-insurance) satisfactory to Mortgagee, a certificate
of each policy to be held by Mortgagee and to be for the benefit of and frrst payable in
case of loss to Mortgagee; and at least fifteen (15) days before the expiration of each such
policy to deliver to Mortgagee a new and sufficient policy to take the piace of the one so
expiring; it is agreed that in the event of a loss, the amount collected under any policy of
insurance on the Premises may, at the option of Mortgagee, be applied by Mortgagee upon
any indebtedness and or obligation secured hereby, and in such order or manner as
Mortgagee may determine; or said amount or any portion thereof, at the option of
Mortgagee, either may be used in replacing or restoring the improvements partially or
totally destroyed to a condition satisfactory to Mortgagee, or be released to Mortgagor in
3
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either of which events, Mortgagee shall not be obligated to see to the proper application
thereof; nor shall the amount so released or used be deemed a payment of any indebtedness
secured hereby. Such application, use andlor release shall not cure or waive any default.
Mortgagor hereby appoints Mortgagee irrevocable attorney of Mortgagor to assign each
such policy in the event of the foreclosure of this Mortgage or other transfer of the title to
the Premises in extinguishment, in whole or in part, of the debt secured hereby and the
Note.
5.
To keep fences, buildings, irrigation facilities and other improvements on the
Premises in good condition and repair. and not to commit or permit waste or strip thereof;
not to remove nor permit the commercial removal of any timber. oil, gas, minerals, stone.
rock. clay. fertilizer, gravel or topsoil without the prior written consent of Mortgagee; not
to remove or demolish, nor alter or impair the design or structural character of any fefi(~e,
canal. well or other improvements now or hereafter situated upon the Premises, without
the prior written consent of Mortgagee and not to do or permit any other act or thing that
will damage the Premises or cause the same to depreciate in value. Mortgagee shall not
unreasonably withhold consent from Mortgagor the right to improve the Property if such
improvements increase the value of Mortgagor's interests in the Property.
6.
That all of the following are hereby assigned to Mortgagee for security in
such parts of the Property which have not been released to the Mortgagor pursuant to
Paragraph 19 herein:
(a)
All of the rents, issues and profits of the Premises are hereby assigned
to Mortgagee as further security for the payment of the indebtedness and performance of
the obligations. covenants. promises and agreements secured hereby. In case default be
made in payment of any indebtedness secured hereby or in performance of any of
Mortgagor's agreements herein contained in the Note or in the Agreement, Mortgagee
shall be entitled at any time without notice, in Mortgagee's sole discretion, either by
Mortgagee's agents, attorneys, employees. or by a receiver to be appointed by a court, and
without regard to the adequacy of any security for the indebtedness hereby secured, to
enter upon and take possession of the Premises or any part thereof, and to do and perform.
any act that Mortgagee may deem necessary or proper to conserve the value thereof. and
to collect and receive all rents. issues and profits thereof, including those past due and
unpaid as well as those accruing thereafter. Mortgagor further agrees that Mortgagee also
may take possession of, and use any and all personal property contained in the Premises
and used by Mortgagor in the operation. rental or leasing of the Premises, or any part
thereof. Mortgagee may, at Mortgagee's option, apply all such rents. issues and profits
collected or received by Mortgagee in the manner heretofore specified in respect of
insurance as provided in this Mortgage. The expense (including receivers' fees. if any,
and compensation to any agent appointed by Mortgagee, and counsel fees and costs and
4
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disbursements) incurred by Mortgagee in taking possession and effeCting such collection,
shalJ be deemed a portion of the expense of this Mortgage secured hereby. Neither the .
entering upon and taking possession of the Premises nor the collection of such rents, issues
and profits and the appJication or release thereof as aforesaid. shall cure or waive any
default. Said rents, issues and profits may be applied upon any indebtedness andlor
obligation secured hereby in such order or manner as Mortgagee may desire or determine.
(b)
Mortgagor's interests in any or all Leases, and Mortgagor's interests
in all agreements, contracts, licenses and permits affecting the property subject to this
Mortgage, such assignments to be made by instruments in form satisfactory to Mortgagee;
but no such assignment shall be construed as a consent by Mortgagee to any lease,
agreement, contract. license or permit so assigned, or to impose upon Mortgagee any
Obligations with respect thereto. Mortgagor shall not cancel any of the Leases now or
hereafter assigned to Mortgagee pursuant to this paragraph. nor terminate or accept a
surrender thereof or reduce the payment of the rent thereunder or modify any of said
Leases or accept any prepayment of rent therein (except any amOlmt which may be
required to be prepaid by the terms of any such Lease) without first obtaining. on each
occasion, the written approval of Mortgagee. Mortgagor will faithfully keep and perform
all of the obligations of the landlord under all of the Leases now or hereafter assigned to
Mortgagee pursuant to this paragraph and will not pennit to accrue to any tenant under any
such lease any right to prepaid rent pursuant to the terms of any Lease other than the usual
prepayment of rent as would result from the acceptance on the flrst day of each month of
the rent for the ensuing month, according to the terms of the various Leases.

7.
That all money and awards payable as damages and/or compensation for the
taking of title to or possession of, or for damage to any portion of the Premises by reason
of any condemnation, eminent domain. change of grade, or other proceeding shall. at the
option of Mortgagee, be paid to Mortgagee, and such moneys and awards are hereby
assigned to Mortgagee, and judgment therefor shall be entered in favor of Mortgagee, and
when paid shan be used, at Mortgagee's option. toward the payment of any indebtedness
or obligation secured hereby in such order or manner as Mortgagee may desire or
determine, or shall be used at Mortgagee's option, for payment of taxes, assessments,
repairs or other items for the payment of which this Mortgage is given as security, whether
the same be then due or not, and in such order or manner as Mortgagee may determine,
and any amount not so used shall be released by Mortgagee to Mortgagor. Such
application or release shall not cure or waive any defauJt or foreclosure proceedings. In
the event Mortgagee deems it necessary to appear or answer in any condemnation action,
hearing or proceeding, Mortgagor sball pay aU legal expenses in connection therewith,
including but not limited to attorney fees and court costs, and until so paid. such expenses,
with interest at the rate of eight percent (8 %) per annum or the highest lawful rate
permitted by contract under applicable law, whichever is lesser, shall be added to the
5

-

MORTGAGE AND SECURITY AGREEMENT

I

,

.

indebtedness and obligations secured hereby in such manner or order as Mortgagee may
desire or determine, having the benefit of the lien created hereby as a part thereof and of
its priority.
8.
To comply with all laws, ordinances, regulations, covenants, conditions and
restrictions affecting the Premises, and not to suffer or permit any act to be done in or
upon the Premises in violation thereof.
9.
That upon Mortgagor's failure to comply with the covenants and agreements
contained in this Mortgage, Mortgagee, without prejudice to any rights given herein, may
make advances to perform the same in behalf of Mortgagor, and Mortgagor hereby agrees
to repay all sums so advanced, on demand. with interest from the date advanced at the rate
of eight percent (8 %) per annum or the highest lawful rate pennitted by contract under
applicable law, whichever is lesser. and all sums so advanced with interest as aforesaid
until paid by Mortgagor, shall be immediately due and payable and be added to and
become a part of any indebtedness or obligation secured hereby in such manner or order
as Mortgagee may desire or determine having the benefit of the lien hereby created as a
part thereof, and of its priority, but no such advances shaH be deemed to relieve Mortgagor
from any default hereunder or impair any right or remedy consequent thereon, and the
exercise of the rights to make advances granted in this paragraph shall be optional with
Mortgagee and not obligatory, and Mortgagee shall not in any case be liable to Mortgagor
for failure to exercise any such right.
10.
That if any action or proceeding be commenced to which action or
proceeding Mortgagee is made a party by reason of the execution of this Mortgage. the
Agreement or the Note, or in which Mortgagee deems it necessary to appear or answer in
order to uphold the lien of this Mortgage or the priority thereof or the possession of the
Premises, or otherwise to protect Mortgagee's interests or security hereunder, all sums
paid or incurred by Mortgagee for attorney fees and other expenses in such action or
proceeding shall be repaid by Mortgagor, together with interest thereon from date of
payment by Mortgagee, at the rate of eight percent (8%) per annum or the highest lawful
rate permitted by contract under applicable law, whichever is lesser, and all such sums and
the interest thereon shall be immediately due and payable and be added to and become a
part of any indebtedness or obligation secured hereby in such manner or order as
Mortgagee may desire or determine, and be secured hereby, having the benefit of the lien
hereby created and of its priority.
11.
That acceptance by Mortgagee of any sum in payment or part payment, of
any indebtedness secured hereby, after the same is due or after foreclosure proceedings are
fIled, shall not constitute a waiver of the right to require prompt payment when due, of all
other sums so secured, nor shall such acceptance cure or waive any remaining default or
6
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invalidate any foreclosure proceedings for any such remaining default, or prejudice any
of the rights of Mortgagee under this Mortgage.
12. That Mortgagor hereby assigns and transfers as additional security to
Mortgagee all damages, royalties and revenues of every kind, nature and description
whatsoever that Mortgagor may be entitled to receive from any person, company or
corporation owning or having or hereafter acquiring a right to the oil, gas or mineral rights
and reservations of the Premises, with the right in Mortgagee to receive and receipt
therefor and apply the same to said indebtedness either before or after any default
hereunder, and in such order or manner as Mortgagee may require or determine; and
Mortgagee may demand, sue for and recover any such payments, but shall not be required
to do so.
.
13. That without affecting the liability of any other person liable for the payment
of any obligation herein mentioned, and without affecting the lien or charge of this
Mortgage, or the priority thereof upon any property not then or theretofore released as
security, for the full amoWlt of all unpaid obligations, Mortgagee may from time to time
and without notice: Release any person so liable, extend the maturity or alter any of the
tenus of such obligation, or grant other indulgences, release or cause to be released at any
time at Mortgagee's option any parcel or portion or all of the Premises, take or release any
other or additional security for any obligations herein mentioned, and/or make composition
or other arrangements with debtors in relation thereto. If Mortgagee at any time holds any
additional security for any obligations secured hereby, Mortgagee may enforce the sale
thereof or otherwise realize upon the same at Mortgagee's option, either before or
concurrently therewith or after a sale is made hereunder. In the event that the ownership
of the Premises or any part thereof, becomes vested in a person or entity other than
Mortgagor, Mortgagee may deal with such successor or successors in interest with
reference to this Mortgage and the debt secured hereby in the same manner as with
Mortgagor, without in any way diluting or discharging Mortgagor's liability hereunder,
or upon the debt secured hereby. The immediately preceding sentence does not apply with
regard to parcels which have been released from this Mortgage.
14. That Mortgagee shall be subrogated for further security to the lien, although
released of record, of any and all encumbrances paid out of the proceeds of the loan
secured by this Mortgage. This Mortgage creates a continuing lien to secure the full and
fInal payment of the Note, the Agreement and the perfonnance of all the other obligations
imposed hereby and hereafter arising.
15. That Mortgagee is authorized alone, or through Mortgagee's agents or
workmen. to enter at any time, following written notice to Mortgagor, upon the Premises
and the improvements thereon situated for the purpose of inspecting the same, and for the
7
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purpose of perfonning any of the acts it is authorized to perform under the terms of this
Mortgage.
16. That if any provisions hereof should be held unenforceable or void, then such
provision shall be deemed separable from the remaining provisions and shall in no way
affect the validity of this Mortgage.
17. The granting of credit by Mortgagee herein is personal to Mortgagor. In
accepting the Note, Mortgagee has relied on Mortgagor's credit, Mortgagor's interest in
the Real Property and intended use thereof, and fInancial market conditions at the time this
Mortgage is made. Based upon these considerations, and others, the parties agree that
during the term of this Mortgage, Mortgagor agrees that until full payment of the Note is
completed, Mortgagor shall not be entitled to sell, conveyor encumber the Premises
described herein or any part thereof, to any other person or entity, whether by gift or for
consideration, nor shall Mortgagor be entitled to assign this Mortgage or obligations
secured hereby or any right, title or interest of Mortgagor therein to any other person or
entity, whether by gift or for consideration, EXCEPT in accordance with the agreed partial
release provision of paragraph 19 below. If Mortgagor (or any successor Mortgagor) is
other than a natural person, Mortgagor agrees that during the term hereof, Mortgagor
agrees that not more than ten percent (10%) of its ownership interests shall be sold, traded.
or disposed of to persons other than the present members of Mortgagor nor shall any
additional ownership interests of any sort be issued by Mortgagor without the prior written
consent of Mortgagee. which consent can be refused for any or no reason. During the
term hereof, Mortgagor shall not be liquidated without the written consent of Mortgagee.
In addition, during the tenn hereof. no merger, consolidation or other combination of
Mortgagor with any other corporation, partnership or limited liability company shall be
pennitted without the prior written consent of Mortgagee, which consent can be refused
for any or no reason.
18.
Mortgagor covenants and agrees that, without the prior written consent of
Mortgagee. Mortgagor will not create or initiate. vote for. or in any other manner foster,
join in or consent to the creation of. or the inclusion of the Real Property described above
or any part thereof within the boundaries of any irrigation, levy, drainage or other
improvement district (except for the irrigation district in which the Real Property is located
on the date hereof), under which any such district has or will have the power to issue
bonds or other evidences of indebtedness and/or the power to make assessments against
the Real Property. If a default occurs under the terms of this paragraph, then the Note
secured hereby shall, at Mortgagee's option and without notice. become immediately due
and payable.
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19. Mortgagee has agreed to grant a partial release of portions of the Real
Property from the encumbrance of this Mortgage but only upon compliance with the
following terms of this paragraph:
(a)
The payment to Seller of a prepayment of principal in the amount
equal to One Thousand Four Hundred Dollars and No/1oo ($1,400.00) ("the Release
Price") per acre released. Only prepayments of principal count toward payment of the
Release Price.
(b)
Each parcel released shall be a minimum of twenty (20) acres in size.
Each parcel must consist of a whole number of acres parcel (i.e. no fraction of an acre
shall be released). Mortgagor shall pay all surveyor other costs necessary to determine
a parcel or other costs associated with a partial release.

(c)
Payments made of the Release Price shall not excuse the obligation to
make all other required payments due under this Note secured by this Mortgage.
(d)
Upon receipt of the Release Price for a requested parcel Mortgagee
shall execute an appropriate release of the requested parcel from the encumbrance of this
Mortgage.
20.

This Mortgage shall be construed according to the laws of the State ofIdaho.

21.
Mortgagor agrees that upon request of Mortgagee from time to time that
Mortgagor will execute, acknowledge and deliver all such additional instruments and
further assurance of title and will do or cause or be done all such further acts and things
as may reasonably be necessary fully to effectuate the intent of this Mortgage.
22.
The failure of Mortgagee to insist upon the strict performance of any of the
covenants or agreements of Mortgagor contained in this Mortgage, or the delay by
Mortgagee in the enforcement of any of Mortgagee's remedies herein upon any default of
Mortgagor, shall never constitute a waiver of any requirement or obligation of Mortgagor
or right or remedy of Mortgagee contained in or based upon said covenants or agreements.
All monies payable to the present and subsequent owners of the Premises
23.
covered by this Mortgage by the owners of any mineral interests or rights in the Premises
as compensation for disturbing the surface or interfering with the use of the Premises are
bereby assigned to Mortgagee and Mortgagor will, upon request by Mortgagee, make,
execute and deliver any and all assignments and other instruments sufficient for the
purpose of assignjng the aforesaid moneys to Mortgagee free, clear and discharged of any
and all encumbrances of any kind or nature whatsoever and Mortgagee at Mortgagee's
9
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option is hereby authorized. directed and empowered to collect and receive such moneys
and to give proper receipts and acquittance therefor, and may, at the election of
Mortgagee. use the same in anyone or more of the following ways:
(a)
Apply the same or any part thereof upon the indebtedness secured
hereby, whether such indebtedness may be matured or unmatured, in such order or manner
as Mortgagee may require or determine,
(b)
Use the same or any part thereof to fulfill any of the covenants
contained herein as Mortgagee may determine,

(c)
Use the same or any part thereof to replace or restore the Premises to
a condition satisfactory to Mortgagee, or
(d)
24.

Release the same to Mortgagor.

NOW THEREFORE, if the Note is well and truly paid in accordance with

its terms and if all of the covenants and agreements of the Note, the Agreement and this
Mortgage are kept and performed on a timely basis, then, and in that case only. this
Mortgage shall be nun and void, and shall be released in due form at the expense of
Mortgagor; otherwise, it shall remairi in fulJ force and effect.
25.
But if default be made in the payment of the Note, the Agreement and this
Mortgage, or any part thereof, or in the terms, covenants or agreements of the Note, the
Agreement or of this Mortgage, or if any proceedings be instituted or process issued by
or against any Mortgagor under any bankruptcy or insolvency laws or to place the
Premises or any part thereof in the custody or control of any court through its receiver or
other officer, which proceedings are not set aside, dismissed or revoked within thirty (30)
days, or if Mortgagor forfeits its right to conduct business or makes any assignment for
the benefit of creditors, or is declared a bankrupt, or if by or with the consent or at the
instance of any Mortgagor proceedings to extend the time of the indebtedness or any
obligation secured hereby or to change · the terms thereof be instituted under any
bankruptcy or insolvency law, or if the Premises or any part thereof are placed in the
custody or control of any receiver or other officer of a court, Mortgagee may, at
Mortgagee's option and without notice, declare the whole of the principal remaining
unpaid and accrued interest immediately due and payable and Mortgagee may at
Mortgagee's option, institute proceedings for the collection at law or in equity of all
indebtedness due under the provisions of the Note, the Agreement and of this Mortgage;
and upon any such default Mortgagee immediately may cause this Mortgage to be
foreclosed in the manner prescribed by law, and, upon the commencement of foreclosure
proceedings shall be entitled to have a receiver appointed, whether the Premises are
10
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homestead or not and without proof of any other grounds for his appointment than said
default, to take possession and charge of the mortgaged Premises during the pendency of
said foreclosure proceedings and during the redemption period, to rent the same and
receive and collect the rents, issues and profits thereof, under direction of the court, any
amount so collected by such receiver shall be applied under direction of the court upon the
costs and expenses of receivership, expense of insurance on the improvements, expenses
of management, expenses of repairs and maintenance, taxes, assessments and on the
mortgaged indebtedness. The Premises may be sold in one parcel as an entirety, or in such
parcels, manner or order as Mortgagee in Mortgagee's sole discretion may elect, and
Mortgagee shall have the right and option to bid at any foreclosure sale and if Mortgagee
is the successful bidder and acquires the Premises, such bid shall be credited against the
entire claim of Mortgagee. If the security for the Note covers both real and personal
property Mortgagee may proceed under the provisions of the Uniform Commercial Code
as adopted in Idaho as to the personal property, or Mortgagee may proceed as to both real
and personal property in accordance with Mortgagee's rights and remedies in respect of
the Real Property, in which case the Uniform Commercial Code provisions shall not apply.
I

26. The term "default" as used herein, shall mean the failure to make, perform,
or comply with the payments, tenns, conditions, obligations, covenants or requirements
contained in this Mortgage, the Agreement or the Note secured hereby.
27. Mortgagor hereby agrees in the event of foreclosure or other action by
Mortgagee to enforce this Mortgage, to pay such reasonable attorney fees as are authorized
by law, including any and all attorney fees incident to any litigation relating to or affecting
the amount due under the Note, the Agreement or this Mortgage by any action or
participation in, or in connection with, a case or proceeding under the Banlcruptcy Code,
or any successor statute thereto, together with the costs of title insurance and all court
costs, which fees and costs are also secured hereby.
28. The tenns Mortgagor and Mortgagee wherever used in this instrument shall
be construed to include heirs, legatees, devisees, executors, administrators, successors and
assigns where the contex.t may require or permit and the covenants and agreements herein
contained shall bind and inure to the benefit of Mortgagor and Mortgagee and their
respective heirs, executors, administrators. successors and assigns, and the terms
Mortgagor and Mortgagee shall include singular and plural, regardless of gender. This
Mortgage and the Note are assignable by Mortgagee, but not by Mortgagor except as
permitted herein.
29. If applicable and if permitted by law, Mortgagor hereby waives and releases
any and all rights and remedies relating to homesteads, marshalling of liens and assets,
redemptions and statutes of limitation.
11
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30. Mortgagor covenants and agrees that the loan secured by this Mortgage has
been incurred and made solely for business purposes.
31.
Notwithstanding any provision herein or in the Note. the total liability for
payments in the nature of interest shall not exceed the limits now imposed by usury laws
of Idaho.

~
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WITNESS the hand and seal of !he undersigned Mortgagor this

h>1Q!...y--, 2005.

~ day of

Mortgagor:

P~RIVTE
!>ERNESS
c

~~
Till=iltJ;;f'w
By:

STATE OF IDAHO
County of Bonneville

)
) ss.
)-

.L

day of ~ ,2005, before ,my, !he undersigned, a
On the
Notary Public, in and for the State ofldaho, personally appeared "K.e,u """'" ~
- known or identified to me to be one of the Managers ofPRIVAri.!WlLDERNESs,Ll;,
an Idaho limited liability company. and the Manager or one of the Managers who
subscribed said company name to the foregoing instrument, and acknowledged to me that
they executed the same in said company name.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official
seal, the day and year in this certificate first above written.
~
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Poo 1 for Idaho
Residing at
In Idaho FaUs,'da11O
My commission expiJ9!nm\ulon~81-
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~llfI"'II""\\\\~

S:\Joy~'sMyFilc.,\sem-clients\0767\Mongage(Oct200S) .wpd
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Exhibit G

MORTGAGE AGREEMENT

for
LAND LEASED FROM THE STATE OF IDAHO
This indenture. made this _ _ _ _ day of _ _ _ _ _ _ _ _ in the year ___
2o_o_5___ between
Private Wilderness, LLC

• (address)

1301 E. 17th St ... , Idaho Falls, ID 83401

• hereinafter

described as BORROWER/LESSEE OF RECORD;
and

Fern Peterson

, hereinafter described as LENDER; and

WHEREAS. the BORROWER/LESSEE OF RECORD is the lessee of certain lands from the State of Idaho,
described in Schedule A; and
WHEREAS. the LENDER is lending the sum of $__9_0...;O...!"...:.0..;..O..;..0.:....0.:...0:.....-_ _ _ _ _ _ _ to the
BORROWER/LESSEE OF RECORD.
That the parties to this agreement may cause this instrument to be recorded and any satisfaction or discharge of this
agreement at no expense to the State of Idaho.

"\
ACCEPTANCE BY BOROWERfLESSI E(lF RECORD:
PRIVATE
PE~ NESS, LLC
I/"-.... ...
Bv:
IDAHO
STATE OF
)
·(Signature~ l3IfWer/Lessee Of Record)
Title:
: ss.
)
County of Bonneviile
(Signature Borrower/Lessee Of Record)

W~,

On this _ _ day of
in the year ~!lefore me a Notary Public, in and for the State of
personally appeared
and acknowledged to me
that _ he_ executed the foregoing instrument.
IN WITNESS WHEREOF, I have hereunto set my hand and seal on the day and year last above written.

Notary Public

Residing at

My Commission Expires

ACCEPTANCE BY LENDER:
STATEOF ___
ID_~
__O_____
FERN PETERSON

: S5.

County of

Bonneville

)
(Signature LENDER)

~day

(,. _

\.

D~..3-e,-

On this
of
in the year 2005 before me a Notary Public, in and for the State of
Idaho
personally appeared Fern Peterson
and acknowledged to me
that s he_ executed the foregoing instrument.

,i

~~TN:S~~HE.R~OF, I~a~ereunto set my hand and seal~gJrcTi~a~R~a~n~~h~?RJ§r«5itten.

,~tt:(

Notary Public

.?c-...r:~

Commission Expires 8-27-2011
Residing at

My Commission Expires
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STATE IDAHO
COU~'l'Y

OF BONNEVILLE

ss

,

'3:f\..

On this
day of ~
, ~" before me,
the undersigned, a No ry Pu~d'for the state of Idaho,
person~lly appeared'
"
, known to
me to be a member of
'
'.
'.
, and the
lnember who subscribed said
~ted liab 1 ~y company's name to
the foregoing 'instrument on behalf of sai~,company, and
acknowledged to me such oompany'executed the same. :
,IN WITNESS WHEREOF I have hereunto s'et my hand and affixed
my official seal, this day and year in this certificate first
above written •
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NOW WITNESSETH, that in consideration of and for said loan, said BORROWER/LESSEE OF RECORD does
hereby mortgage to said LENDER any and all interest in the described lands which said
BORROWER/LESSEE OF RECORD now has under lease from the State of Idaho as described in SchedUle A.
PROVIDED, not withstanding any other provision:
That any sale or other disposition of the leasehold interest herein mortgaged shall be made expressly subject to any
and all interest in the State of Idaho under the /ease(s) listed in Schedule A, including but not limited to the right of
the State to cancel such lease(s) as provided in said lease agreement (s), and said LENDER hereby acquires no
greater interest than the BORROWER/LESSEE OF RECORD has under said lease(s).
.
That the BORROWER/LESSEE OF RECORD hereby agrees and covenants that it will not further mortgage nor
assign its respective interest in the described lands without first obtaining permission to do so from the State Land
Director.
That in the event the LENDER or any successor in interest to the LENDER succeeds to the entire leasehold interest
now held by the lessee, then the LENDER hereby agrees and covenants to assume all obligations of the lessee
under said /ease(s) by submitting Application for ASSignment of said lease(s).

SCHEDULE A

LEASE NUMBERDESCRIPTION

LEASE EXPIRATION
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On this
day of C)ck~
)ons~ before me,
the undersigned, a Not'
pUplic in and'for the state of Idaho,
personally appeared
~ t.a :'
, known to
me to be a member of .
•
, and the
member who sUbscribed SBl.d 1l.1l\ ted
a6 :l:y company's n8ll1e to
the foregoing'instrument on behalf of said company, and
acknowledged to me such company executed the same. :
·IN WITNESS WHEREOF I have hereunto set my hand and affixed
my official seal, this day and year in this certificate first
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Law Offices

HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.c.
KENT W. FOSTER
ROBERT E. FARNAM
WILLIAM D. FALER
CHARLES A. HOMER

1000 R1VERWALK DRIVE, SUITE 200
P.O. BOX 50130
IDAHO FALLS, IDAHO 83405

GARY L. MEIKLE

DONALD L. HARRlS
DALE W. STORER
FREDERICK 1. HAHN, III'
KARL R. DECKER
SHAN B. PERRY
DEANNE CASPERSON'
AMELIA A. SHEETS
JAN N. ALLRED"
ROBERT L. HARRlS
'AJso licensed in Wyoming
•Also licensed in Missouri and Kansas
"Also licensed in Utah and Colorado

AI1hur W. Holden
(1877-1967)

Robert B. Holden
(1911-1971)

Teny L. Crapo
TELEPHONE (208) 523-0620
FACSIMILE (208) 523·9518
E-MAJLDHARRIS®HOLDENLEGAL.COM

(J 939-1982)
William S. Holden
(1907-1988)

Of Collnse I
Fred J. Hahn
Marie T. Tyler

July 19, 2007
Private Wilderness, LLC
c/o Dru M. Guthrie
2377 Coronado, Ste. C
Idaho Falls, Idaho 83404

Private Wilderness, LLC
c/o Kevin Murray
1301 E. 17th Street
Idaho Falls, Idaho 83401

Cecil Davis
Yu Wen Davis
688 S, Bellin Rd.
Idaho Palls, ID 83402

Kevin Murray
Sherri Murray
225 South Amy Lane
Idaho Falls, Idaho 83406

David Lawrence
P.O. Box 3915
Idaho Falls, Idaho 83403
RE:

Purchase and Sale Agreement dated January 18, 2005 (the "Agreement");
Promissory Note dated October 7,2005 (the "Note"); Mortgage and Security
Agreement recorded October 13,2005 as Instrument No. 559365, Official Records
of Bingham County, Idaho (the "Mortgage").

Our firm has been retained to represent Fern Peterson in connection with your
outstanding obligations to Fern Peterson under the Agreement, Note and Mortgage identified
above.
I.

Agreement Breaches.
Paragraph 5.3 of the Agreement provides in part:
5.3
Assignment.... Any perIJ?itted assignment shall not relieve any
of Cecil Davis, Yu Wen Davis, Kevin Murray, Sherri Murray, or David
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Lawrence ofliability hereunder or under the Note and Mortgage. In the
event that Buyers assign Buyers' interest hereunder prior to the Closing,
each of Cecil Davis, Yu Wen Davis, Kevin Murray, Sherri Murray, and
David Lawrence shall personally execute the Note along with the
permitted assignee, or shall execute a personal guarantee of the Note in
form and substance satisfactory to Seller's counsel.
Paragraph 10.6 of the Agreement provides:
10.6 Further Assurances and Documentation. Each party agrees
in good faith to take such further actions and execute such further
documents as may be reasonably necessary or appropriate to carry out
the intent and purpose of this Agreement.
On behalf ofFem Peterson, you are hereby given notice that you are in default in the
performance of your obligations under the above-quoted provision ofthe Agreement in at
least the following respects:
You have failed to execute the necessary documents to remove the state
grazing lease from the name of Fern Peterson and transfer it with the Department of
Lands to Private Wilderness, LLC, and to make timely payments of the rent called for
in the lease.
a.

n.

Mortgage Breaches.
Paragraph 5 of the Mortgage provides in part:
5. To keep fences ... on the Premises in good condition and repair,
and not to commit or permit waste or stip thereof; ... not to remove or
demolish, nor alter nor impair the design or structural character of any
fence. . . or other improvement now or hereafter situated upon the
Premises, without the prior written consent of Mortgagee and not to do
or permit any other act or thing that will damage the Premises or cause
the same to depreciate in value.
Paragraph 17 of the Mortgage provides in part:
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17.
The granting of credit by Mortgagee herein is personal to
Mortgagor. . .. If- Mortgagor (or any successor Mortgagor) is other
than a natural person, Mortgagor agrees that during the term hereof,
Mortgagor agrees that nor more than 10 percent (10%) of its ownership
interests shall be sold, traded, or disposed of to persons other than the
present members of Mortgagor nor shall any additional ownership
interests of any sort be issued by Mortgagor without the prior written
consent of Mortgagee, which consent can be refused for any or no
reason.
Paragraph 26 of the Mortgage provides:

26.
The term "default" as used herein, shall mean the failure to
malee, perform, or comply with the payments, terms, conditions,
obligations, covenants or requirements contained in this Mortgage, the
Agreement or the Note secured hereby.
On behalf ofFem Peterson, you are hereby given notice that you are in default in the
performance ofyour obligations under the above-quoted provision ofthe Mortgage in at least
the following respects:
a.
You have failed to maintain the property to protect it from fire damage
as required in paragraph 5 of the Mortgage. This property is ripe for an
uncontrolled range fire and you have not worked to reduce the fuels or the
grasses. This could be remedied by allowing grazing, but you have failed and
refused to permit grazing for the past two years. This area is in a high fire
danger with the lack of moisture and fire besides destroying the grass land,
could destroy the timber as well as significantly depreciating the value of this
property.
b.

You have failed to maintain the fences in proper repair.

c.
The mortgagees have been advised that ownership interests in Private
Wilderness, LLC have been transferred or additional interests have been sold without
prior written consent of Fern Peterson.
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You are hereby given notice that you have fifteen (15) days from the date of this letter
to remedy these defaults. Failure to cure the defaults can result in Fern Peterson's election
to accelerate the debt and foreclose the Mortgage.
Sincerely,

Donald L. Harris
Attorney at Law
Enclosures
G:IWPDATAIKRDII454" retersonlNoticeDerallltLtr.wpd:tb
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Holden, Kidwell, Hahn & Crapo, P.L.L.C.
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Telephone 208-523-0620
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Attorneys for Fern Peterson

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
FERN PETERSON, a protected person,
through her guardian, PAUL PETERSON,

Case No. CV-07-3163

Plaintiff,
VS.

PRIVATE WILDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS
and YU WEN DAVIS, husband and wife;
KEVIN MURRA Y and SHERR!
MURRAY, husband and wife; DAVID
LAWRENCE; JOHN DOES 1-20;
Defendants,
PRIVATE WILDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS
and YU WEN DAVIS, husband and wife;
KEVIN MURRA Y and SHERRI
MURRAY, husband and wife; and
DAVID LAWRENCE,
Third-Party Plaintiffs,

NOTICE OF CURE OF DEFAULTS
AND REQUEST FOR STATUS
CONFERENCE

ROBERT and NANCY PETERSON,
husband and wife,
Third-Party Defendants .

. FERN PETERSON, through her conservator Paul Peterson, and counsel, Donald L.
Harris of the law firm Holden, Kidwell, Hahn & Crapo, P.L.L.C., gives notice to the Court
that Defendant Private Wilderness has now complied with the primary requirements of the
Purchase and Sale Agreement dated January 18, 2005, and the Mortgage and Security Agreement
recorded October 13,2005. Specifically, Private Wilderness has substantially now maintained the
fences as required by Paragraph 5 of the Mortgage and by providing the ownership of Private
Wilderness as required by Paragraph 17 of the Mortgage.
The only issue remaining is attorneys fees and costs as Fern Peterson was required to bring
this action to compel compliance with the Mortgage.
Plaintiff requests that a status conference be held to discuss the further proceedings in this
matter.

.
DATED this ]<1.

2

-

~
day of October, 2009.

NOTICE OF CURE OF DEFAULTS AND REQUEST FOR STATUS CONFERENCE

CERTIFICATE OF SERVICE
I hereby certify that I am a duly licensed attorney in the State ofIdaho, resident of and
with my office in Idaho Falls, Idaho; that I served a copy of the following described pleading
or document on the attorneys listed below by hand delivering, by mailing or by fcsimile,
with the correct postage thereon, a true and correct copy thereof on this ?~
day of
October, 2009.
DOCUMENT SERVED: NOTICE OF CURE OF DEFAULTS AND REQUEST FOR
STATUS CONFERENCE.
ATTORNEYS SERVED:
Ronald L. Swafford
Swafford Law Office
525 9 th St.
Idaho Falls, ID 83404

( .-)-First Class .Alail
( ) Hand Delivery
( ) Facsimile
( ) Overnight Mail

Michael C. Creamer
Givens Pursley LLP
PO Box 2720
Boise, ID 83701-2720

( -)-First Class Mail
( ) Hand Delivery
( ) Facsimile
( ) Overnight Mail

1
Dona

L. Harris, Esq.

HOLDEN, KIDWELL, HAHN

& CRAPO, PLLC
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